
STATE OF WASHINGroN 

BEFORE '!HE RJBLIC EMPIDYMENT REIATIONS a:MITSSION 

JNI'ERNATIONAL ~ON OF ) 
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) 
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) 
vs. ) DECISION 2633 - PECB 

) 
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Webster, Mrak & Blumberg, by Mark E. Brennan, Atto:rney 
at law, ~ for the corrplainant. 

Davis, Wright & Jones, by Iarry E. Halvorson, Atto:rney 
at law, a~ for the respondent. 

On January 23, 1985, International Association of Fire Fighters, Local 1445, 

filed a corrplaint charging unfair labor practices with the Public Errployrnent 

Relations Ccmnission, alleging that the City of Kelso, Washington, had 

violated RCW 41.56.140(1), (3), and (4). Pursuant to a prelintlnai:y nlling 

issued by the Executive Director on February 22, 1985, Rex L. lacy of the 

Corranission staff was designated as Examiner to make Findings of Fact, 

Conclusions of law, and Order. 

Hearing on the matter was originally scheduled for June 12, 1985. '!he 

respondent filed a timely answer to the unfair labor practice allegations. 

'Ihe hearing was continued indefinitely while certain contract defenses were 

before an art>itrator, and while the Examiner was nlling on motions filed by 

the respondent. 

On August 27, 1985, the corrplainant filed a "proposed amen:mtent" to the 

original carplainant. On September 10, 1985, the respondent filed an 
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"objection to an unauthorized doa.nnent." Prior to any action by the 

Examiner, the ccttplainant filed a secorrl ame.rxled ccttplaint on October 11, 

1985. 'Ihe resporrlent then volunteered an answer to the ame.rxled charges, 

without beinJ directed to do so. 

On November 21, 1985, the ccrrplainant filed a third ame.rxled ccttplaint whidl 

named Cowlitz County Fire Protection District No. 2 as a co-resporrlent.1 

HearinJ on the matter was held on May 13, 14, arrl 27, 1986 arrl July 2, 1986, 

at Kelso, Washington.2 'Ihe hearinJ on Case No. 5647-U-85-1034 was concluded 

on July 2, 1986. 'lhe parties filed post-hearinJ briefs, the last of whidl 

was received on December 10, 1986. 

'!HE UNFAIR IAOOR PRAcrICE AI.lB2ATIONS 

'lhe unfair labor practices alleged in the ccttplaint filed on January 23, 

1985 are as follows: 

1 

2 

1. On January 18, 1985, Resporrlent armounced. that 
effective February 1, 1985, it will inplement a lay-off 
of at least two (2) firefighters. Said layoff decision 
was presented as a fait accarpli without any prior 
notification to the Union or the ewortunity to bargain. 

2. 'lhe announcement was made only three (3) weeks 
after the Union had 'WOn a favorable decision frcm PERC 
Examiner Kenneth Iatsch in Case No. 5435-U-84-989 
requirinJ the Resporrlent to bargain concerninJ the 
decision to contract out it's fire services arrl had been 
successful in see.king an injunction frcm the Cowlitz 

'lhe allegations against the fire district were docketed separately 
as Case No. 6221-U-86-1185. '!hereafter, Case No. 6221-U-86-1185 
was set for a consolidated hearing with this matter. 

During the course of the hearing on May 13, 1986, the parties 
stipulated that the carplaint against Cowlitz County Fire 
Protection District No. 2 should be separated fran the instant 
matter arrl scheduled for separate hearinJ. 'lhe Examiner allowed 
the separation of the ccttplaint involving the fire district. 
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County Superior ca.irt enjoining Resporrlent fran 
transferring such sei:vices arrl fran discharging the 
bargaining unit personnel perxling the outccme of the 
PERC proc::eedinJs. 

3. On January 18, 1985, the Union requested 
bargaining concerning the layoff decision arrl effects. 
'!he City has neither resporrled nor bargained. 

4. carplainant alleges that the acts of the City 
set forth above are in retaliation against its fire­
fighters for having pursued their rights urrler Rc.W 
41.56.140, .470 arrl .480. 

5. Complainant alleges that Respondent's 
unilateral corrluct arrl its failure arrl refusal to 
bargain concerning the decision arrl effects constitute 
unfair labor practices. 

6. carplainant alleges that such conduct is 
willful arrl flagrantly abusive of the act arrl the rights 
of the employees arrl justifies an award of attoniey's 
fees to complainant. 

7. Ccrrplainant also requests that PERC seek 
a.wroPriate relief in the SUperior ca.irt pursuant to RCW 
41.56.480 to enjoin Resporrlent fran further abusive, 
retaliatocy arrl unilateral conduct. 

PAGE 3 

'!he AugUst 27, 1985 amen::ied complaint is the same as the original complaint, 

except for renumbering of sections after a new section 4, as follows: 

4. On or al::xJut AugUst 6, 1985, the Resporrlent 
announced that it had decided to seek annexation with 
Cowlitz CO\mty Fire District No. 2. Said decision was 
presented as a fait accanpli without any prior notifica­
tion to the Union or cg:x:>rtunity to bargain. 

'!he third amen::ied complaint filed on October 11, 1985 read essentially the 

same as the August ~' except for two new sections, as follows: 

5. On AugUst 14, 1985, the Union requested 
bargaining concerning the decision arrl effects. Since 
that time, the City has refused to bargain concerning 
its decision to seek annexation, conterrling that the 
matter was not a man:Jatocy subject of bargaining. With 
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respect to the effects of its decision to seek annexa­
tion, the City met with the Union on September 20, 
1985, but refused to acknowledge that it had a duty to 
utilize the procedures set forth in RCW 41.56.440, et 
~, concernin:J the effects. SUbsequently, it agreed 
to discuss the effects, but it has refused to agree to 
maintain the status quo pen:ting exhaustion of the 
dispute resolution procedure set forth in RCW 41.56-
.440, et seq. 

6. On or about October 7, 1985, at a public 
meeting, the City annoonced that it interrled to 
i.nplement the annexation as soon as possible after the 
election of Novent>er 5, 1985, if the annexation is 
awroved by the electorates of the City an:i Fire 
District without regard to whether it had reached an 
agreement with the Union or had fulfilled the bargainin] 
procedures set forth in RCW 41.56.440, et ~- 'Ihe City 
also acknowledged at the meeting that it would pay 
substantial sums to the Fire District in excess of the 
annmt raised by levy tax in order to maintain current 
levels of fire protection services in the City in 
addition to transferring its fire protection equipnent 
to the Fire District. 

PAGE 4 

other allegations made in the original CC111plaint or in earlier amerx1ments 

were marely renumbered to ac:canroodate the new allegations. 

BACKGROUND 

'!he City of Kelso, a municipal co:rporation within the ~ of RCW 

41.56.020, is located in Cowlitz County, Washin3ton. It has awroxima.tely 

11, 000 residents. 'Ihe city is govellled by a council -manager fonn of 

municipal government. A seven-member city council elected by the voters of 

the city chooses the mayor fran anDn;J its members. Richard Woods was the 

mayor at the time of the hearing. A city manager appointed by the city 

council is the chief administrative officer of the city. Jay Haggard was 

hired as city manager in 1983. 

Among other municipal services, the city maintains am operates a Public 

Safety Department providin;J police an:i fire suwression services. Tony 
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Stoutt has been Director of Public safety since 1983, when the previous Fire 

Olief retired an:l fonnerly separate fire an:l police departll'ents were 

consolidated into a sin;Jle department. 

Ll.ke other municipalities of its type, the City of Kelso is fun:led by a 

combination of p~ taxes, municipal taxes, an:l fees. 'Ihe city's 

budgetary process is controlled by the Municipal Budgetin;J Act, Clapter 

35. 33 Rc.W. Departments sul::mit budget requests, :p.lblic hearin;Js are held, a 

preliminary budget is develcp:d, an:l the city council adopts the final 

budget by the em of December of each year for the ensuin;J year. 

InteJ:national .Association of Fire Fighters, I.ocal 1445, has, for many years, 

represented "uniformed" firefighter enployees of the city, excluding only 

the department head. Larry Hen:iricksen was President of I.ocal 1445 at the 

time of the hearin;J in this natter. 

'Ihe City of Kelso an:l I.ocal 1445 have been parties to a series of collec­

tive bargainin;J agreements. 'lhe latest contract prior to the filin;J of this 

c::arrplaint expired on December 31, 1983. 

Historically I the fire suwression function has been headquartered in part 

of the same downtown Kelso buildin;J that also houses the city hall an:l law 

enforcement function. 'Ihe buildin;J, situated on a busy thoroughfare, is in 

a state of disrepair that "'10Uld require extensive renovation to function at 

its ~im.nn level. 'Ihe city had three firefightin;J vehicles, an:l used four 

platoons of firefighters workin;J 24-hour rotatin;J shifts to provide fire 

suppression services. 'Ihe city did not have an ambulance or "aid" vehicle, 

am did not have "emergency medical service" capabilities. 'lhe city did not 

have a fire marshal to perfonn fire inspections. 

COWlitz County Fire Protection District No. 2 (hereinafter referred to as 

the fire district) is a municipal corporation organized an:l operated in 

accordance with Clapter 52. 04 Rc.W. 'Ihe fire district is governed by a board 

of ccmnissioners. 'lhe fire district provides fire suwression an:l emergency 
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medical services for residents of unincorporated areas of Cowlitz County 

adjacent to the City of Kelso.3 A small part of the fire district's 

original boundaries were within the Kelso city limits. Historically, the 

fire district arrl the city were parties to an intergoverrnnental agreement to 

provide ''m..rtual aid" assistance at large fires arrl to have the city provide 

"first response" fire suwression services for the portion of the fire 

district within the city limits. 

After he became Director of Public Safety in 1983, Stoutt hired consultants 

to evaluate the con:lition of the city's fire suppression operation. 'Ihe 

consultants suggested four alternatives for the city to consider: 

1. To retain the fire deparbnent arrl utilize volunteers to inprove 

the operation; 

2. To merge the Kelso Fire Deparboont with Cowlitz County Fire 

Protection District No. 2;4 

3. To merge the Kelso Fire Depart:mant with the fire deparbnent 

operated by the City of 1..onJView; arrl 

4. To cease provicli.rg fire protection services arrl contract with a 

private firefightin;J o:rganization to provide fire protection. 

'Ihe consultant reccmnerrled that the city select the sec:orxi option, although 

state law in effect at that tine precluded an actual mei:ger or annexation 

between the two govenunental. units, since the population of the City of 

Kelso exceeded the 10,000 maximum population specified in the state statute 

governin:J annexation of a city to a fire district. 

3 

4 

As of 1984, the fire district had 3 full tine unifonned enployees, 
includirg a fire chief, an assistant chief, arrl a fire marshal. 
Volunteers were used extensively in its operations. 'Ihe fire 
marshal! perfonned inspection functions. 

Pursuit of this option would have caused a substantial reduction 
of the city's tax revenues. Fire districts are funded by property 
tax assessnents of $1.00 per $1,000 of assessed valuation on real 
property within the district's geographical boundaries. A city or 
town within a fire district is authorized to collect up to $3.60 
per $1, 000 of assessed valuation on real property, less any 
regular fire district levy. 
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Stoutt :reccmnerxled the that city select the first option, am the city 

council agreed with stoutt. '!hereafter, ''volunteer" firefighters were 

recruited am trained to provide assistance to the errployees in the 

bargaining unit represented by Local 1445. r:orirg one of many subsequent 

disputes between the city am Local 1445, all of the volunteers resigned. 

'!he city encxJl.U'ltered substantial budgetary difficulties in 1983, resultirg 

in reduction of the fire suwression workforce. 'Ibis led to reduced mannincJ 
of firefighter platoons am other difficulties, eventually including 

cancellations by CcMlitz camty Fire Protection District No. 2 am the City 

of I..ongview of their lllltual aid agreements with the City of Kelso. 5 

In October, 1984, the city entered into an intergovernmental agreement with 

Cowlitz County Fire Protection District No. 2, urrler which the fire district 

was to provide fire suwression, fire inspection, am e.mergency medical 

services for the city am it's residents. Local 1445 filed unfair labor 

practice charges with the PUblic Errployment Relations Cctmnission, allegin;J 

that the city had unilaterally made a decision to subcontract out bargaining 

unit work without bargaining the issue. 'Ihe Examiner's decision foum an 

unfair labor practice violation. 'Ihe union then obtained an injunction fran 

the SUperior Court for CcMlitz County, preventirg the city fran ilrplementirg 

the intergovernmental agreement. On a petition for review filed by the 

city, the ccmnission ruled in favor of the union on the subcontractirg 

issue. CcMlitz County, Decision 2120-A (PECB, 1985).6 

citirg a $40,000 budget overexperx:liture durirg 1984 which was to be carried 

forward to the f ollOW'irg year as a budget reduction for the fire suwression 

operation, Stoutt notified Local 1445 on Januacy 18, 1985, that the two 

least senior firefighters, Dean Bolden am Robert Stephenson, would be laid 

off effective February 1, 1985. 

5 

6 

'!hose difficulties are detailed in the decisions in City of Kelso, 
Decision 2120 I 2120-A (PECB, 1985) I am need not be repeated here. 

'!he city has ~ed the Cctmnission' s decision to the SUperior 
Court for CcMlitz County. 
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I..ocal. 1445 imnediately requested budget infonnation regarding the layoffs of 

Bolden arxi stephenson. Although theoretically on "layoff" status, Bolden 

arxi stei;nenson were actually TNOrkin:J at least part of the ti.me durirq the 

early months of 1985, as replacements for other e.nployees on leave or 

disability. On May 8, 1985, the union arxi the city manager held a meetirq 

conce:rnin;J the layoff dispute. 7 'lhere was no resolution of the dispute at 

that ti.me. 

01apter 52.04 RCW was amerded by the Legislature durirq its 1985 session, 

raisirq the pcptl.ation maximum for annexation to 100,000. '!his enabled the 

city to pursue annexation to Cowlitz County Fire Protection District No. 2. 

'Ihe parties signed a new collective bargainirq agreem:mt on July 30, 1985, 

which was to be effective fran January 1, 1984 to December 31, 1986. '!hat 

contract dealt with the subject of "layoffs" as follows: 

Article 8 
Personnel Reduction 

8 .1 In case the Errployer decides to reduce Fire 
Deparbnent personnel, the e.nployee with the least 
seniority shall be laid off first. No new e.nployee 
shall be hired until all laid off e.nployees have been 
given an qp::>rtunity to return to TNOrk. 

'Ihe contract contained a mennrarxhnn of agreement which allowed the parties 

to pursue litigation then ongoirq in a rnnnber of separate fonnns. 

On August 6, 1985, one week after the city arxi the union signed their new 

collective bargainirq agreement, the city announced it 1 s intent to seek 

annexation to Cowlitz County Fire Protection District No. 2. On the sane 

7 'Ihe union arxi the city had a sinri.lar dispute in 1984, regarding an 
earlier layoff of Bolden arxi Stephenson. At that ti.me, the union 
filed a grievance urrler the tenn.s of the collective bargainirq 
agreem:mt arxi filed unfair labor practice charges with the 
Ccmnission. 'Ihe grievance was resolved by placirq Bolden on 
medical leave. '!he unfair labor practice case was withdrawn. 
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date, the Kelso city CX>UnCil passed the necessary ordinance to accacplish an 

annexation. On August 8, 1985, the fire district's board of ccmnissioners 

passed the necessary resolution to initiate annexation procee.di.nJs between 

the fire district arxi the city. 

On August 14, 1985, I.ocal 1445 requested that the city bargain the annexa­

tion issue with the union. 'lhe union sought to negotiate .both the decision 

to annex the city to the fire district arxi the effects of such a decision. 

Haggard respon:led on August 23, 1985, irxlicatin;J that the city considered 

the decision to be a non-man:Jato:cy subject for collective bargainin;J, rut 

was willin;J to meet arxi negotiate .both the decision arxi the effects of the 

decision to seek annexation. 

On September 2, 1985, the city sutmitted a proposal to the union, settin;J 

forth the city's position regarclin;J severance pay arxi benefits if the 

voters approved the annexation. 'lhe proposal included provisions pertain­

in;J to pay, notice in lieu of pay, payment of accnied vacation pay, 

consideration of firefighters for enployment to other positions within the 

city for a period of one year, medical benefits, arxi jab trainin;J services 

for tenninated enployees. 'lhe union proposed that the city require the fire 

district to hire the displaced city enployees. After failin;J to reach 

agreement, the city offered to en;Ja,ge in mediation arrljor interest art>itra­

tion to resolve the effects of an annexation prior to sutmission of the 

annexation question to the voters, but no mediation request was filed at 

that time. 

Pursuant to Cllapter 36.93 RCW, the annexation issue was presented to the 

Cowlitz County BouOOa:cy ReviE!W' Board for approval. On September 18, 1985, 

the boun:Jary reviE!W' board approved the annexation request arxi the issue was 

placed on the ballot for the general election held on November 5, 1985. '!he 

decision of the boun:Jary reviE!W' board was not challenged by the union. 

'lhe union canpaigned vigorously against the annexation issue. 'lhe voters 

approved the annexation of the city with the fire district, however, by a 
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margin of slightly IOC>re than 100 votes. As a result of the annexation, the 

fire district will receive $1.00 per $1,000 of assessed valuation for 

property within the City of Kelso starting in 1987, arrl the city's revenue 

will be reduced by the same annmt beginning in 1987. 

On November 6, 1985, IDcal 1445 requested that the Ccmnission provide a 

mediator to assist the parties with their dispute. 

stating p.lblicly that the effective date of the transfer of responsibility 

was discretionary, officials of the city entered into negotiations with 

Cowlitz camty Fire Protection District No. 2 concerning inplementing the 

annexation. Un::ler a contractual ~ement between the city arrl the fire 

district, the fire district was to assume responsibility for all fire 

suppression seJ:Vices within the City of Kelso effective December 1, 1985. 

'!he city was to pay the fire district $439, 000 for fire-related seJ:Vices 

during 1986,8 arrl was to pay a pro-rata share of that a:roount for seJ:Vices 

provided by the fire district in December, 1985. '!he city was also to 

contribute 24% of the cost of the fire district's new fire station,9 arrl was 

to pennit the fire district use of fire equipment owned by the City of 

Kelso. 

On November 14, 1985, the city notified the union that the city's fire­

fighters 'Walld be laid off effective Decenlber 1, 1985. 

'!he results of the November 5, 1985 election, including the sucx::ess of the 

annexation prq:>OSition, were certified on November 18, 1985. 

On December 1, 1985, all of the members of the bargaining unit represented 

by IDcal 1445 were laid off by the City of Kelso arrl Cowlitz Colmty Fire 

Protection District No. 2 canmenced providing seJ:Vices within the City of 

8 

9 

'!his a:roount is greater than the city's fire deparbnent budget for 
1985. 

'lhat facility is located within the city limits of Kelso, awroxi­
mately three city blocks fran the city hall. 
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Kelso. '!he fire district did not hire any of the fonner city enployees 

displaced by the annexation.lo 

A mediator f:ran the carmission' s staff iret with the parties beginnin:J on 

December 6, 1985. rurirg the mediation sessions, the union offered to make 

major concessions on contract provisions where the city had sought cbar¥Jes 

while the parties were negotiatirg their 1984-1986 agreenent. '!he city did 

not aocept the union's concession pJ:qX>Sals. 

declared the parties to be at an inpasse. 

'!hereafter, the mediator 

On February 7, 1986, the Executive Director of the Conunission certified two 

issues for interest arbitration pursuant to RCW 41.56.430, et seg.11 On 

February 13, 1986, the union designated its partisan arbitrator for the 

interest arbitration panel. '!he city has refused to participate in the 

interest arbitration process, which has been held in abeyance pen:li.n;J this 

decision. 

KISITIONS OF '!HE PARI'IE.S 

'Ihe union contems that the City of Kelso has violated RCW 41.56.140(1), 

(3), am (4), by layirg off two firefighters effective February 1, 1985 

without notice to the union or affording the union the q:p::>rb.mity to 

bargain the issue, arrl by unilaterally actirg, without bargainirg, conceJ:Tl-

10 

11 

Olapter 52.04 RCW was amerxled again in 1986 to require an enployer 
taking over fire-related services by merger or annexation to hire, 
within legislatively established guidelines, the firefighters of 
the prerlecessor entity. 'Ihe two separate legislative actions 
created a "notch year" wherein the fire district was not legally 
obligated to enploy the annexed municipality's enployees. 

'Ihe issues certified for interest arbitration in case No. 6218-1-
86-140 were "effects" issues limited to: 
(1) Interlln. enployment an:)/or severance pay for fire fighters 

displaced by annexation. 
(2) Recall rights for fire fighters displaced by the annexation 

should the City of Kelso reinstate its fire d.epartnent in 
the future. 
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ing the decision am the effects of the dec:ision to seek annexation am 
contract with Cowlitz County Fire Protection District No. 2 for fire 

suppression services previously perfonned by members of the bargaining unit 

represented by the union. Further, the union contends that the city's 

actions with regard to the layoffs am annexation were in retaliation 

against the union's members for en;Jaging in protected union activities 

pursuant to RCW 41.56.140, .470, am .480. 

'!he city contends that the layoff of two firefighters early in 1985 was for 

legitimate budgetary reasons, that the layoffs were made in aa::o::rrlance with 

provisions of the collective bargaining agreement between the parties am 
well established past practice, that the union has waived any right to 

bargain the layoff issue, am that the dispute regarding the layoffs should 

have been deferred to grievance amitration un1er the tenns of the collec­

ti ve bargaining agreement. '!he city argues that the dec:ision to annex is 

not a marnatory subject of collective bargaining, am that the city was not 

obligated to maintain the status .QYQ perrling interest amitration. Based on 

its claim that annexation is not a proper subject for bargaining, the city 

contends that even the effects of its dec:ision are outside the scq>e of 

marnatory collective bargaining. Finally, the city contends, in the 

alternative, that the union has waived its right to bargain the annexation 

issue am;or that the city has met its statutory obligation to bargain both 

the dec:ision am;or effects of the annexation. 

DISCUSSION 

'!he Public Errployees Collective Bargaining Act, Chapter 41.56 RCW, sets 

forth the rights am obligations of these parties: 

RCW 41.56.030(4) IEFIN1'1.'IOOS. 

( 4) "Collective bargaining" means the performance 
of the mutual obligations of the public employer am the 
exclusive bargaining representative to meet at reason­
able times' to confer am negotiate in good faith, am 
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to execute a written agreement with respect to grievance 
procedures am collective negotiations on personnel 
matters, includirg wages, hours am "WOrking corrlitions, 
whidl may be peculiar to an appropriate bargaining unit 
of such public enployer, except that by such obligation 
neither party shall be compelled to agree to a proposal 
or be required to make a concession unless otherwise 
provided in this chapter. 

* * * 
Bai' 41.56.140 llNFAIR I.ABJR Pm\Cl'ICES Fm IUBLIC 

EMPIDYER ~- It shall be an unfair labor 
practice for a public employer: 

(1) To interfere with, restrain, or coerce public 
employees in the exercise of their rights guaranteed by 
this chapter. 

(3) To discriminate against a public employee who 
has filed an unfair labor practice. 

( 4) To refuse to engage in collective bargaining. 

PAGE 13 

'!he National labor Relations Act, as amerrled, contains similar provisions 

establishing the collective bargaining obligations of employers am the 

exclusive bargaining representatives of employees in the private sector: 

section 8 
(a) It shall be an unfair labor practice for an 

employer -

(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9{a). 

* * * 
(d) For the purposes of this section, to bargain 

collectively is the perfonnance of the mutual obligation 
of the employer am the representative of the employees 
to meet at reasonable ti.mas am confer in gcx:xi faith 
with respect to wages, hours, am other tenilS am 
comitions of employment, or the negotiation of an 
agreement or any question arising thereunder, am the 
execution of a written contract incorporating any 
agreement reached if requested by either party, but such 
obligation does not carpil either party to agree to a 
prc:.posal or require the making of a concession . . . . 
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'lhe Public Errployment Relations Ccmnission an:l the National Labor Relations 

Boa.rd have int:&preted their respective statutes in a generally similar 

manner. 'lhe precedents controlling the decision in this case are well 

established un:ler both state an:l federal law. 

Collective bargaining ~ an obligation upon an employer to refrain 

fran making any dlanges in any wages, hours or working corrlitions of its 

organized employees, without first giving notice to the exclusive bargaining 

representative of the employees an:l providing that organization with the 

opportunity to bargain the subject. See, City of Bremerton, Decision 2733-A 

(PECB, 1987), where the Ccmnission recently affinned an Examiner's fiming 

of an unfair labor practice violation (am. an extraordinary remedy) in a 

case of this type. .An exanple of precedent umer the National Labor 

Relations Act is May Department stores Co. v. NIRB, 326 U.S. 376 (1945). 

'lhe collective bargaining statutes not only protect employees fran the 

direct econanic effects of mtllateral employer actions, but also fomid 

by-passing of the employees' exclusive bargaining representative. Ieeds an:l 

Northrup Co. v. NIRB, 391 F.2d 874, 877 (1968). Because unilateral actions 

umennine the stability of imustrial relations, the collective bargaining 

statutes prohibit them regardless of the subjective intent of the employer. 

NIRB v. Katz, 369 U.S. 736 (1964); Florida Steel Com. v. NIRB, 601F.2d125 

(4th circuit, 1979) • 'lhe SUp~ Court stated in Katz, ~, that: 

'lhe duty "to bargain collectively" enjoined by Section 
8(a)(5) is defined by Section 8(d) as the duty to ''meet 
• • • an:l confer in good faith with respect to wages, 
hours, an:l other ternlS an:l corrlitions of employment." 
Clearly, the duty thus defined may be violated without a 
general failure of subjective good faith; for there is 
no ocx:::asion to consider the issue of good faith if a 
party has refused even to negotiate in fact - "to meet 
• • • an:l confer" - about any of the mamatory subjects. 
A refusal to negotiate in fact as to any subject which 
is within Section 8(d), an:l about which the union seeks 
to negotiate, violates Section 8 (a) (5) though the 
employer has every desire to reach agreement with the 
mtlon upon an over-all collective agreement an:l 
earnestly am in all good faith bargaining to that em. 
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We hold that an errployer' s unilateral change in 
con::litions of enployment umer negotiation is similarly 
a violation of Section 8(a)(5), for it is a circumven­
tion of the duty to negotiate whidl frustrates the 
oojectives of Section 8 (a) (5) m.idl as does a flat 
refusal. 
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'!he essence of the violation is the change in the status quo without notice 

to or bargainin;J with the union. Rochester Institute of Technology, 264 

NIRB 1020 (1982) . Notice nust be given sufficiently in advance as to affo:t:d 

the union an opportunity to present counter-arguments or proposals. NIRB v. 

Katz,~' at 743; Gresham Transfer, 272 NIRB 484 (1984); NIRB v. Citizen 

Hotel Cgnpany, 326 F.2d 501 (5th Circuit, 1964); NIRB v. W. R. Grace am Co. 

Constn.lction Products Div., 571 F.2d 279, 282 (5th Circuit, 1978); SUn-Maid 

Growers of califo:rnia v. NIRB, 104 IRRM 2543 (9th Circuit, 1980). See City 

of Vancouver, Decision 808 (PECB, 1980) , where similar conclusions were 

readied umer <llapter 41.56 RCW. 

Presentirq the union with a fait aocgrpli is not sufficient, for notice is 

of value only if given before the action is taken by the enployer. City of 

Centralia, Decision 1534-A (PECB, 1983). See, also, Rose Artx:>r Manor, 242 

NIRB 795 (1979); Winn Dixie stores. Inc., 243 NIRB 972 (1979). 'Ihus, in 

assessirq whether an enployer's mrilateral action is violative of the duty 

to bargain, a predaninant factor is ''whether in the light of all the circum­

stances there existed reasonable opportunity for the mrion to have bargained 

on the question before unilateral action was taken by the enployer. " NIRB 

v. Cone Mills., 373 F.2d 595, 599 (4th Circuit, 1967). 

'!he prohibition against unilateral changes a:wlies only to mandatory 

subjects of bargainin;J, am unilateral changes are not violative of the Act 

if the changes involve pennissive, non-mandatory subjects of bargainirq. 

Allied Cbemical am Alkali Workers of America, I.ocal Union No. 1 v. 

Pittsbu+gh Plate Glass, 404 U.S. 157 (1971). '!he canmission, the NIRB am 
the courts have foun:l matters to be mandatory subjects of bargainin;J if they 

set a tenn or comition of errployment or regulate the relationship between 

enployer am enployee. International Union of Operating Erqineers, 1Dcal 
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12, 187 NI.RB 430, 432 (1970); Federal Way School District, Decision 232 

(EIUC, 1977). If the actions concern a managerial decision of the sort that 

is at the core of entrepreneurial control, or decisions involving furxla­

mental cbaDJes in the scope, nature or direction of the enterprise, rather 

than labor cost, then there is no duty to bargain. First National 

Maintenance Cor:p., 452 U.S. 666 (1981); otis Elevator Ganpany, 269 NI.RB 162 

(1984). City of Yakllna, Decision 2380 (PECB, 1986). 

"layoffs" am situations where bargaining unit 'W'Ork is to be transferred to 

employees outside of the bargaining unit are anDilJ the types of issues where 

there is a duty to give notice am bargain. Federal Way School District, 

,rn; South Kitsap School District, Decision 472 (PECB, 1978); City of 

Kennewick, Decision 487-A (PECB, 1979); City of Mercer Islam, Decision 

1026-A (PECB, 1981); City of Centralia, Decision 1534-A (PECB, 1982); am 

City of Kelso, Decision 2120 (PECB, 1985).12 

12 '!he question of whether the decision to contract out bargaining 
unit 'W'Ork is a mamato:ry subject of bargaining urrler the NI.RA has 
un:iergone nearly as nany changes as the weather. Prior to 1945, 
the NI.RB arguably took the position that an employer had no duty 
to bargain before deciding to subcontract operations. In Mahonioo 
Minirg Co., 61 NI.RB 792 (1945), the NI.RB stated that it had never 
held that an employer cx:W.d sell or contract out a part of its 
total operation without bargaining. '!hereafter, the NI.RB required 
employers to bargain the "effects" of subcontracting decisions, 
but as late as 1961 considered the decision to contract out 
bargaining unit "WOrk to be a non-mamato:ry subject of bargaining. 
Fibreboard Paper Products Coro., 130 NI.RB 1558 (1961). In Town 
am Counb:y Mfg. Co., 136 NI.RB 1022 (1962), the NI.RB held that an 
employer violated Section 8(a) (5) if it :refused to bargain the 
decision to subcontract bargaining unit "WOrk. Relying on Town 
am Counb:y am the decision in Telegraphers v. Chicago & North­
'WeStem R.R., 362 U.S. 330 (1960), the NI.RB :reconsidered am 
:reversed its original decision in Fibreboard, concluding that an 
employer's failure to bargain its decision to subcontract "WOrk 
previously perfonned by bargaining unit employees violated Section 
8(a)(5). 138 NI.RB 550 (1962), enf. 322 F.2d 411 (D.C. Circuit, 
1963), aff. 379 U.S. 203 (1964). 'Ihe NI.RB provided a carrprehen­
sive interpretation of Fibreboard in Westinghouse Electric Cor:p. , 
153 NI.RB 143 (1965) • Contracting out is a mamato:ry subject of 
bargaining if employees lose overtime, are laid off, or are trans­
ferred to lower paying jabs. Weston & Brooks Co., 154 NI.RB 747 
(1965), enf. 373 F.2d 741 (4th Circuit, 1967). 
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When bargaining is requested, it llP.lSt be corrlucted in gcx:x:l faith, which 

p~ negotiations between the parties with atterxJant give am take 

am an intention of reachi.rg agreement through cxxrpromise. '!his requires 

m::>re than nerely goin] through the m::>tions of bargaining, or takin;J a pro 

fonna approach to bargaining. Winn Dixie Stores, Inc. , _rn. 

'!he January, 1985 layoffs 

'!here was no collective bargainin] agreement in effect between the city am 
the union in Januacy, 1985, when the city announced that two bargaining unit 

enployees VJere to be laid off. '!he enployer's anJl.llnEmts conc:ernin;J ''waiver 

by contract" am "deferral to amitration" are thus entirely without merit. 

City of Bremerton, _rn. 

'!he presentation of the matter as a fait acx:x:mpli is deioonstrated by a 

letter directed by counsel for the enployer to counsel for the union umer 

date of Januacy 24, 1985, as follows: 

• • • As you knovi fran our discussion on Januacy 23, the 
City has decided to no lonJer schedule two fire fighters 

rue to cost overruns in 1984 am 1985 budgetary 
limitations, it is necessary for the City to further 
reduce its fire departm:mt operatin;J costs. As a 
result, two-man crews will be scheduled effective 
February 1. 1985, instead of the three-man crews that 
had previously been scheduled part of the tirre. 

Although it is our opinion that our client has no duty 
to batgain with the union regarding this matter ..• the 
City is willin;J to discuss this matter with the Union. 
[e.rtPlasis supplied] 

'Ihus, a change driven primarily, if not exclusively, by considerations of 

labor cost was a foregone conclusion before the union ever had a chance to 

present its views on the matter. At a later point in tirre, this union was 

quite willinJ to offer substantial concessions to save the jobs of its 

members. We cannot knovi what concessions the union might have offered in 

Januacy, 1985 to save the jobs of two of its members, since the enployer did 
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not give it the c:g;x>rtrmity required by law. Urxier RCW 41.56.470 an:l City 

of Seattle, Decision 1667-A (PECB, 1984), the city was obligated to maintain 

the status .91.!Q or proceed to interest amitration in the absence of 

agreement on a marrlatory subject of bargaining, an:l so was not in a p::>Sition 

to unilaterally i.rrplement a cban;Je. '!he Examiner concludes that the City of 

Kelso violated RCW 41.56.140(4) an:l (1) by unilaterally layin:J off errployees 

Bolden an:l Steplenson effective February 1, 1985. 

'lhe Annexation Decision 

Viewed at its beginnin:J an:l at its errl, the events at issue in this case 

appear to be a instant replay of the events which gave rise to the previous 

unfair labor practice litigation between these parties. 'lhe City of Kelso 

has ceased to provide fire suppression seJ::Vices, am Cowlitz County Fire 

Protection District No. 2 has errled up providin:J fire suppression an:l 

related seJ::Vices in the area fonnerly seJ::Ved by ercployees represented by 

I..ocal 1445. '!he union conterrls, now as then, that the ercployer has violated 

RCW 41.56.140, by refusin:J to bargain the decision to transfer the bargain­

in:J unit 1N0rk. 'lhe ercployer conterrls, now as then, that it has "gone out of 

the business." Two significant ingredients of this cauldron of discontent 

have changErl, however. 'lhe revisions of Cllapter 52. 04 RCW made by the 

legislature in 1985 have enabled the city to approach the situation in a 

different manner than was available to it in 1984, an:l the voters have 

approved an annexation of the City of Kelso to Cowlitz County Fire Protec­
tion District No. 2. 

'lhe City of Kelso asserted that it had "gone out of the business" of 

providin:J fire suppression seJ::Vices in 1984, but the Ccmnission concluded 

that the city had an on;Join:J role in the collection of taxes am maintenance 

of a contractual relationship with the fire district for the provision of 

seJ::Vices within the city. '!he subcontractin:J decision was a mandatory 

subject of bargaining, the city therefore had an obligation to bargain, an:l 

the Ccmnission, citin:J several statutory violations, ordered the city to 

bargain the decision to contract out the unit "NOrk. 'lhe city's effort to 
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contract with the fire district fell afoul of its duties urrler Cllapter 41. 56 

RC.W because the city had not taken the time to give notice to the union am 
bargain in gocxi faith upon request of the union, as required by the statute. 

'Ihe Ccmnission thus ruled against the city on the manner in which the city 

attenpted to accarplish its goal of illlprovement am eco:nany in fire-related 

services, rather than on the desirability of its doin;J so. 

'!he field of battle then shifted to the halls of the Legislature, where the 

population maxil1um for annexation was increased in 1985. '!he union sought 

an ameOOment requirin;J the sw:vivin;J enployer to absorb the workforce of the 

annexed enployer, but that amerrlment was not adopted at that time. 

Just as a school district is entitled to detennine its curriculum, Federal 

Way Schml District, ,rn, a nunicipality is entitled to make "entrepre­

neurial" decisions alxJUt the types am amounts of facilities or services 

provided to its citizens. After the 1985 amerrlment to Cllapter 52.04 RC.W, 

the city was no longer precluded fran pursuing annexation with the fire 

district, am it could truly cease to be a provider of fire suwression 

services. '!he annexation certainly changed the city's bargainin;J obliga­

tions. Even if, as alleged by the union, the city may have intentionally 

caused sane or all of the deterioration of the fire department, the city's 

annexation decision was outside of marrlatory collective bargainin;J. 

'!he fire district agreed to the proposed annexation. '!he Cowlitz County 

Bourxlary Review Board held public hearin;Js on the matter am awroved it. 

'!he union did not petition for judicial review or otherwise challer¥Je the 

decision of the Bourxlary Review Board, apparently preferrin;J to take the 

issue to the public in the November 5, 1985 election. 

Approval of the annexation by the statutorily specified derocx::ratic process 

was not without its costs to the voters of Kelso. '!heir control over the 

detennination of the services to be provided, the size am deployment of the 

fire service work force am the manner in which fire services 'ilere to be 

provided would be diluted by the transfer of control to the rruch larger 
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electorate of the fire district. Nevertheless, the voters of Kelso ignored 

the pleas of I.ocal 1445. When asked if they wanted their city to be a 

provider of fire SUR>ression services, the voters of Kelso said "NO." '!he 

city truly ''went art of the business" effective with the statutory effective 

date of the annexation. No unfair labor practice violation can be foum 

regardirg the decision to annex. 

Barqainin:J of Annexation Effects 

In City of Kelso, Decision 2120-A, ~, the camnission ordered the 

employer to reinstate the status quo ante, am to give notice am bargain 

concenri.ng any future subcontractirg decision, thereby makin;J it unneces­

sary for the Ccmnission to belabor the "effects" of the subcontractirg. 

'!he decision on annexation was an accomplished fact after November 5, 1985, 

am could not be reversed um.er the tenn.s of the statute for a period of 

three years .13 '!he approval of the annexation decision does not, however, 

obliterate the city's <±>ligation to bargain the effects of that decision on 

its employees. 

'!he Effective Date of the Transfer 

'!he first issue to be decided was the effective date of the transfer of 

function. '!he city's officials umerstood the statute to be ambiguous on 

the subject. RC.W 52.04.071 says only: 

13 

If a majority of the persons votirg on the proposi­
tion in the city or town am a majority of the persons 
votirg on the proposition in the fire protection 
district vote in favor thereof, the city or town shall 

ROi' 52.04.101 Withdrawal by armexed town ar city-Electiai. 
'!he legislative bcxly of such a city or town which has annexed to 
such a fire protection district, may, by resolution, present the 
voters of such city or town a proposition to withdraw fran said 
fire protection district at any general election held at least 
three years followirg the annexation to the fire district. If the 
voters approve such a proposition to withdraw fran said fire 
protection district, the city or town shall have a vested right in 
the capital assets of the district proportionate to the taxes 
levied within the corporate boundaries of the city or town am 
utilized by the fire district to acquire such assets. 
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be annexed am shall be a part of the fire protection 
district. 

PAGE 21 

'!he results of the election were certified on November 18, 1985 but, due to 

a lag between levy am collection, the fire district could not collect taxes 

directly fran property owners in Kelso until 1987. Both the mayor am the 

city manager plblicly acknc:Jwledged that the city could have waited until as 

late as December 31, 1986 to effectuate the transfer of fire suwression 

ser.vices to the fire district. Anxious to be rid of its fire department, 

however, the city unilaterally chose to implement the transfer on December 

1, 1985. 

'lhe city entered into a contractual relationship with the fire district, 

call~ for a payment of :furrls by the city to the fire district in exchange 

for fire suwression ser.vices for one month of 1985 am all of 1986. 'lhe 

provisions of that contractual relationship relat~ to payment towards the 

fire district's new buildirxJ am relat~ to the fire district hav~ use of 

city-owned fire equiptent present little difficulty, since decisions on 

constniction projects am capital purchases are among' those nonnally 

reserved to errployers outside of the scope of mamato:ry collective baJ:gain­

~. 'lhe decision to accelerate the transfer of the fire ser.vice function 

to the fire district presents quite different problems. 

'lhe collective bargaining' agreement signed by the city am union in July, 

1985 remained in effect until December 31, 1986. '!hat agreement reserved to 

the city the right to detennine a need for layoffs, am the city would 

clearly have been entitled to exercise that contractual right on the date 

when it was obligated to i.nplement the annexation. 'lhe contract did not 

secure the city a right to contract out baJ:ga~ unit work dur~ the 

terns of the contract. 'lhe city's argmnents based on the annexation 

decision gloss over the contractual relationship which existed between the 

city am the fire district for a 13-month period prior to the date on which 

the statutes pe:r:mitted the fire district to begin collect~ taxes in Kelso. 

'Ihe total ann.mt of money involved was substantial, exceeding' the budget for 

the Kelso fire ser.vice operation for 1985. Some part of the awroximately 
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$4 75, ooo sum14 was for providin;J fire inspection am. emergency medical 

services which were not am::>rg the bargaining unit work for which the union 

had bargaining rights, but even with those "improved" services excluded fran 

consideration, a substantial sum was transferred by the city to the fire 

district. '!he city's payioont for operating expenses during 1985 am. 1986 

is thus fourrl to be a variant of the contractual relationship overturned in 

City of Kelso, Decision 2120-A, ,rn. 

'!he city had a duty to bargain with respect to its discretionary decision 

affecting the jabs of its enployees for irore than a year. Simply stated, 

the city did not leant fran its previous mistakes. Even before the results 

of the election were certified, it unilaterally contracted out bargaining 

unit work for the remaining 13 ironths before the fire district was to take 

over by annexation, without notification to the union or affording the union 

an opportunity to bargain the issue. It then unilaterally notified the 

union that all of its firefighters 'WOUld be laid off effective December 1, 

1985. For all of the same reasons detailed in City of Kelso, Decision 2120, 

2120-A, .rn, the city has camnitted unfair labor practices in violation of 

RCW 41.56.140(4) am. (1) with respect to its discretionary contracting out 

of unit work in anticipation of the annexation. 

'!he Proposal to Require Transfer of Employees 

On August 13, 1985, the union demarrled that the city bargain the annexation 

issue. '!he city, although it took a legal posture that it had no duty to 

bargain the annexation decision, agreed on August 23, 1985, to bargain the 

effects of the decision to annex with the fire district. '!he parties held 

several meetings but were unable to reach agreement. One of the sticking 

points in those negotiations was the union's request that the city insist 

that the fire district enploy all the city fire fighters who were to be 

14 Both Haggard am. Baxter testified that they orally agreed upon the 
annmt to be paid by the city to the fire district for fire 
services for the December 1, 1985 to December 31, 1986 period. 
'!he Examiner notes that the annual arrount agreed upon is similar 
to the sum negotiated for services in the written intergovern­
mental agreement signed in 1984. 
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displaced by the annexation. 'lhe city refused to deal with the issue beyoni 

a see.rnin;Jly gratuitoos "recanmerx:Jation" to the fire district that it should 

consider the displaced city employees for employment. Havirg failed to 

reach agreement, the city suggested that the parties proceed to mediation. 

'!he record clearly establishes that the union did not request the services 

of a mediator until November 6, 1985, the day followirg the awroval of the 

annexation by the electorate. Ccmnencirg on December 6, 1985, the parties 

:rret on several occasions with the assistance of a mediator. '!he parties 

still did not reach agreement on the issues arisirg out of the annexation 

decision, even though the union offered to significantly increase the 'ilr'Ork 

week of bargainirg unit employees arrl to make other major concessions to 

halt the annexation process. 

Confinirg this inquiry to the city's duty to bargain concernirg "effects" of 

the annexation,15 it is now clear fran the record made in this proceed.irg, 

arrl specifically fran the admissions of top management officials of the 

city, that there was a discretionary decision to be made (arrl thus roan for 

bargainirg) about the job security issue. urn.er City of Seattle, Decision 

1667-A, ~, the city was not in a position to unilaterally subcontract 

the unit 'WOrk to the fire district durirg the transition year, arrl so had a 

practical need to deal with the union's demarxi for job security protection 

for existirg employees. 'lhe city has not satisfied its bargainirg obliga­

tions towards the union by assertirg its lack of control over the fire 

district. Contrary to its position at the bargainirg table, the transfer of 

existirg employees could have been made a part of the same negotiations 

between the city arrl the fire district which yielded the reilnburse.nent rate 

15 '!he course towards annexation was set arrl the fire district, as a 
separate enployer, had whatever discretion is nonnally reserved to 
employers when it came time to hire new employees to take on 
substantially exparrled fire suppression responsibilities. At one 
time, the union sought to make the fire district a co-resporxlent 
in this proceeding. rater, the union stipulated to the separation 
of the proceedings. Yet later, the union arrl the fire district 
settled their differences arrl the unfair labor practice charges in 
Case No. 6221-U-86-1185 were withdrawn. 'lhe fire district is not 
before the Examiner in this proceeding. 
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am the cx:mnitllle.nts concemi.rr:J the fire station am equiptvant. If the fire 

district refused to accede to transfer rights satisfactory to the union, the 

city could have presented the disp.rt:e to an interest amitrator un:ler RC.W 

41.56.450, or could have waited out the remaining time until the annexation 

became non-discretionary. '!he city was too anxious to be rid of its fire 

suppression function am has failed to bargain in good faith on the matter, 

thereby unlawfully contributi.rg to the impasse in bargaining. 

Waiver 

Under city of Kennewick, Decision 482-B (PECB, 1979), waiver is the 

intentional reli.rq.rlstnnent of a known right. A findi.rg of waiver thus 

depends upon analysis of the facts am circumstances surrounding the co:rrluct 

of the parties, or of the maki.rg am administration of a collective 

bargaining agreement, to detennine whether there has been a clear relin­

quishment of the bargaining rights conferred by the statute. American Oil 

Co. v. NIRB, 602 F.2d 184 (8th Circuit, 1979). 

Waivers must nonnally be "express," City of Kennewick, ~' Ccmm.mi.cations 

Workers of America, Iocal 1051 v. NIRB, 644 F.2d 923, 928 (1st Circuit, 

1981) , am must be clear am urnnistakable, General Electric Co. v. NIRB, 414 

F.2d 918, 923-924 (4th Circuit, 1969), cert. den. 396 U.S. 1005 (1970). In 

other words, it must be shown that the right to bargain was consciously 

waived. Toc:x:x:> Division of Pa.rk-ohco I:rrlustries, Inc. v. NIRB, 702 F.2d 

624-628 (6th circuit, 1983). 

Waivers may be fourrl due to union inaction after receiving notice of an 

occasion for bargaining. A union cannot be content with merely protesti.rg 

the action or fili.rg an unfair labor practice CC11plaint. City of Yakima, 

Decision 1124-A (PECB, 1981); Citizens National Bank of Willmar, 245 NIRB 

389 (1979). 'lb establish a waiver by inaction, however, it must be shown 

that the union had clear notice of the employer's intent to institute the 

change sufficiently in advance of irrplementation as to afford a reasonable 

opportunity to bargain regardi.rg the proposed change, am that the union 
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failed to timely request bargaininJ. American Distributing Co v. NI.RB, 715 

F.2d 446 (9th Circuit, 1983). 

As noted above by reference to City of Bremerton, ,rn, the arguments made 

in relation to the January, 1985 layoff of firefighters Bolden am Step'len­

son are carpletely unfourxled. '!here were no contract waivers in effect. 

'lhe union requested bargaininJ imnediately after leantl.n;J of the prqx:>SE!d 

layoffs. '!hereafter, I.ocal 1445 filed this unfair labor practice case, am. 
at the same time, filed a grievance urner the expired collective bargaininJ 
agreement. Not:hin;J in the recx:>i:'d i.rrlicates that the union knowingly or 

willingly waived any of its rights to pursue the layoff issue. 

With respect to the bargaininJ of annexation effects, it is clear that the 

union resporrled in a timely manner to the \_,city's announcement. '!here was 

some bargaininJ before the annexation was approved by the voters. 'lhe 

breakdown of bargaininJ which is of concern here relates to the "effects" of 

the non-mamatory annexation decision. Under Federal Way School District, 

~' the city is not entitled to benefit fran an llrpasse traceable to its 

own unlawful conduct. 

'lhe Discrimination Allegations 

A public enployer reser.ves discretion over its budget. Federal Way School 

District, ,rn. Similarly, the several decisions of the Ccmnission 

finding ''mininum manning" to be outside the scope of mamatory collective 

bargaininJ are based on the discretion resei:ved to public enployers to set 

the level of services to be provided to their citizens. City of Wenatchee, 

Decision 780 (PECB, 1980) ; City of Yakima, Decision 1130 (PECB, 1981) ; 

Pierce County, Decision 1710 (PECB,1983); City of Richlam, Decision 2448-B 

(PECB, 1987). Organization for the purposes of collective bargaininJ does 

not make a union or enployees inm.me from the practical economic realities 

of their envirornnent, am a city's effort to obtain inproved services (here, 

fire inspection am emergency medical services) am to reduce the exist of 

providing existing services (here, fire suppression services) cannot be 
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categorically faulted as "discrimination" against existirg enployees. On 

the other harrl, a management decision made by an enployer to avoid a union 

or union activity am:>rg its enployees (e.g., a "runaway shop") is unlawful. 

NIRB v. Rapid Biniezy. Inc., 293 F.2d 170 (2rrl circuit, 1961). 'lhe question 

here is whether any or all of the city's actions were rrotivated by an anti­

union animus. If the union makes a prima facie shOV1irg of anti-union 

animus, the b.n::den shifts to the enployer to prove that the actions were 

taken for non-discriminatory business reasons. Clallam County, Decisions 

1405, 1405-A (PECB, 1982), aff. 43 Wn.App 589 (Division II, 1986), pet. rev. 

denied 106 Wn.2d 1013 (1986). 

'lhe union contenjs that, in every instance where the union has successfully 

challerqed the city, the results of victory urrler the contract am the 

statutes were severe cuts in the fire department budget. Specifically, the 

union argues here that the layoffs of Bolden am Stephenson, as well as the 

decisions concernirg annexation, were made by the city in retaliation for 

the union havirg litigated unfair labor practice charges before the 

Ccmnission on the 1984 attenpt to contract-out bargainirg unit work, am for 

the union havirg ootained an injunction fran the SUperior Court for COVllitz 

County to prevent the city fran inplementirg its contract with the fire 

district. 'lhe union points out that the $40,000 budget shortfall blanai for 

the layoffs a_wroximates the city's cost of litigatirg the unfair labor 

practice am court actions. Further' the union points out that the annmts 

paid by the city to the fire district for services durirg the transition 

period were in excess of the city's OVll1 budget for fire suppression. local 

1445 concludes it's assertions by allegirg that the city has retaliated 

against the union any time the union p.irsued its rights. 

'lhe enployer denies that it has retaliated against the union for litigatirg 

any issues, am argues that the annexation am resulting layoffs were due to 

declinirg revenues. 

'Ibis record, like that of the previous unfair labor practice litigation 

between these parties, is replete with evidence establishing that these 
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parties have recently had a difficult bargainin:J relationship. '!heir 

relationship since the early 1980's resembles a bitter crusade, with many 

small battles alC>n3' the way. A rnnnber of the exhibits in this matter are 

newspaper acx::ounts of p.lblic statements arx:i counter-statements made by 

representatives or the parties on a variety of disputes. '!he uncontroverted 

testinony of a news reporter provides evidence of anti-union statements by 

city officials. Ag'ainst that backgroum, it is not difficult to infer that 

the city may have acted out of anti-union animus, arx:i so have discriminated 

against the enployees represented by the union for :p.rrsuing their statutory 

rights. '!he burden nust be shifted to the employer. 

To be remedied here, any discrimination must have cx:x:::urred within the six 

nonths imnediately preceding the filing of this case.16 Most of the 

published acx::ounts which are in evidence conce:rn events which cx:x:::urred in 

the time frame of the 1984 unfair labor practice litigation before the 

Commission, arx:i the previous decisions have remedied those violations. '!his 

decision will deal only with the layoffs of Bolden arx:i Stephenson early in 

1985, arx:i with the city's acx::eleration of the annexation late in 1985. 

over the years, Kelso' s firefighters had been sucx::essful in winning an 

extremely short 'WOrk week ( 42 hours per week) as compared to other fire 

fighters (some of which, acx::ording to the Examiner's experience, "WOrk as 

many as 56 hours per week). '!hey had made themselves expensive. '!he city 

sought alternatives arx:i i.nproved services, neither of which was in any way 

unlawful. 

16 RCW 41.56.160 Ownissim to prevent unfair labor practices 
ard issue :renerlial orders. The canunission is enp::Mered arx:i 
directed to prevent any unfair labor practice arx:i to issue 
awropriate remedial orders: Provided, '!hat a complaint shall not 
be processed for any unfair labor practice occurrim nore than six 
nonths before the fili.m of the corrplaint with the canunission. 
'!his power shall not be affected or .i.npaired by any means of 
adjustment, mediation or conciliation in labor disputes that have 
been or may hereafter be established. [ElfPrasis added] 
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'!he city incurred astronanical legal expenses in a losirg battle to deferxi 

its 1984 intergovemmental. agreement with the fire district. It was not 

obligated to absom its losses "across-the-board" or by any other set 

fo:rmula, arrl had discretion to dlarge the costs to the fire ser.vice budget. 

'!he PUblic Errployrrent Relations Ccmnission does not have the authority to 

detennine how a p.lblic employer prioritizes its budgetary ~tures. 

'!hose matters are at the heart of managerial detenninations covered by the 

Municipal Budgetirg Act. 'Iherefore, taking into consideration the entire 

record in this matter, the Examiner concludes that the employer's ioove to 

lay off Bolden arrl st:epienson was notivated by the 1985 budget reductions 

enacted by the enployer, arrl was not a "discrimination" unfair labor 

practice. Nor was the identification of Bolden arrl stephenson for layoff 

pretextual. Once the decision to reduce the size of the fire ser.vice budget 

had been made, selection of the two least senior employees was consistent 

with past practice arrl the expired collective bargainirg agreement. '!his 

record does not establish that the union activities of the employees were a 

decidirg factor in the decision to reduce the fire department budget or in 

the selection of the employees for layoff.17 

'!he <JRX>Site conclusion is reached concernirg the acceleration of the 

armexation. Rather than savirg IIX>ney, the evidence establishes that the 

city umertook to pay the fire district an arrount greater than the city's 

fire ser.vice budget for the ser.vices to be provided durirg the 13-IIX>nth 

transition pericrl. '!he Examiner concludes that a "discrimination" violation 

must be fourrl, adclin:;J an imeperxlent violation of RCW 41.56.140(1) to the 

"refusal to bargain" unfair labor practices camnitted by the city when it 

moved quickly to be rid of its firefighter enployees. 

17 '!his conclusion is not inconsistent with the conclusion, reached 
above, that the employer camnitted a "refusal to bargain" 
violation with respect to the same layoffs. Assuming a non­
discriminatory management decision to cut the fire ser.vice 
budget, the enployer still had a duty to give notice to the union 
arrl provide an opportunity for bargainirg in the absence of a 
contract givirg the enployer the right to lay off. '!he union 
could have proposed alternatives or concessions which might have 
acccmnodated the budget cut without a layoff of enployees. 
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Remedial orders in unfair labor practice cases are designed to enforce the 

public policy of the collective bargai.nin:;J statute, am generally to restore 

those injured to the situation they would have enjoyed had no unfair labor 

practice been camnitted. RC.W 41.56.160 states, in pertinent part: 

'!he camnission is enpowered am directed to prevent any 
unfair labor practice am to issue awropriate remedial 
orders ... 

It has long been held urrler the provisions of the National labor Relations 

Act that the remedial p:iwer conferred by the collective bargai.nin:;J law does 

not go so far as to confer p.mitive jurisdiction, even though the agency may 

be of the opinion that the policies of the Act might be effectuated by such 

an order. Consolidated F.dison Co. v. NIRB, 305 U.S. 197 (1938). 

In this type of case, the "nonnal" remedies drawn from precedent 'WOUld 

include: 

1) An order for the employer to reinstate the employees tenninated as 

a result of the refusal to bargain concerning layoffs, the refusal to 

bargain concenrlng the acceleration of the annexation, am the discrimina­

tion against bargai.nin:;J unit employees; 

2) An order to make affected employees whole for any loss of wages 

am benefits resulting fonn the employer's actions; 

3) An order for the employer to restore the status Q.YQ to that which 

existed at the time of the employer's miscorrluct; 

4) An order requiring the employer to cease am desist from its 

violations of the statute am post notice to the affected employees; am 
5) An order for the employer to bargain in good faith concerning the 

disµited issues. 

'!his situation calls for sane IOOdification of the nonn, for the reasons 

previously discussed. 
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'lhe transition :period has rKM passed; the annexation has taken effect; am 
the City of Kelso is no lo~ in the fire service business. Accordingly, 

the city will not be ordered to re-create its fire deparbrent or to 

reinstate employees to their fonner positions. 

In response to the refusal to bargain violation fourrl conce:ming their 

layoffs, the City of Kelso will be ordered to make Dean Bolden am Robert 

Stephenson whole for all wages arrl benefits lost during the :period fran the 

effective date of the layoff announced on January 18, 1985 through December 

31, 1986, with the usual offsets am interest c:atp.lted as specified in WAC 

391-45-410. 

In response to the refusal to bargain violation concerning the decision to 

acx::elerate the effective date of the annexation arrl the discrimination 

violation, the City of Kelso will be ordered to make all of its firefighter 

employees whole for all wages arrl benefits lost during the :period ccmnencing 

on December 1, 1985 arrl eirling on December 31, 1986, with the usual offsets 

am interest as specified in WAC 391-45-410.18 Remedies are not ordered for 

the :period after January 1, 1987 on a "runaway shop" theory,19 since the 

discrimination fourrl relates only to the acx::eleration of the transfer of 

functions to the fire district arrl the city's fire service operations would 

have lawfully tenninated on December 31, 1986. 

18 

19 

'lhe Examiner is aware that the make-whole remedies ordered herein 
will have the effect of exte?rling the employment of these 
irrlividuals beyorrl the effective date of the 1986 amerrlrnent to 
Clla.pter 52. 04 RGW, arrl that rights may be asserted urrler that 
statute. Nothing herein is interned to cllininish any rights of 
fonner City of Kelso employees to employment with the fire 
district. At the same time, the Examiner notes, again, that the 
fire district is not a party to this proceeding. '!he Examiner 
will not attenpt to rule upon the issue, leaving it for an 
awropriate fonnn with all parties participating. 

See, Darlington Mfg. Co. v. NIRB, 380 U.S. 263 (1965) am (on 
reman:l) 165 NIRB 1074 (1967). 
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'!he traditional "cease and desist" and "bargaining" orders are similarly 

limited. It would serve no purpose to require the parties to bargain about 

disputed issues for the future, because Local 1445 does not represent the 

employees of Cowlitz camty Fire Protection District No. 2 and the collec­

tive bargaining relationship between the City of Kelso and Local 1445 was 

tenninated, except as to "effects" and tennination corxlitions, when the 

employer went out of business on December 31, 1986. '!he list of issues 

certified for interest arbitration may well be i.ncarplete in light of this 

decision, and the union will not be limited to pursuit of those issues. 

Extraordinary remedies have been issued urx:ler collective bargaining laws 

when deemed necessary to prevent recurrences of unlawful cornuct. For 

exanple, the National labor Relations Board (NIRB) has ordered the "dis­

establishment" of would-be unions which have been shown to be management­

daninated, as in carpenter steel Co., 76 NIRB 670 (1947); and both the NIRB 

and the Public Eq:>loyment Relations camnission have awarded attorney's fees 

to the prevailing party in the face of frivolous defenses, as in lewis 

County, Decision 644 (PECB, 1979), aff. 31 Wn.App 853 (Division II, 1982). 

'!his decision marks the culmination of a long and bitter saga which suggests 

a need for extraordinary remedies. '!he "unilateral change" violations fourrl 

here are essentially the sane as those fourrl in City of Kelso, Decision 

2120, 2120-A (PECB, 1985) • '!he enployer should have known that it was 

obligated to bargain with the union on mandatory subjects such as layoffs of 

employees in the absence of a contract. '!he employer certainly should have 

known later in 1985 that it was obligated to bargain with the union 

concenring the discretionary transfer of all bargaining unit work to another 

employer. Because of the repetitiveness of these violations, the defenses 

asserted herein are fourrl to be frivolous and the City of Kelso will be 

ordered to pay reasonable attorriey's fees to the union's counsel.20 

20 Apart fran unfair labor practice :remedies, the Camtission has 
authority to regulate practice before it. WAC 391-08-010; 391-08-
020. No person or organization is above the law, whether they be 
Richard Nixon, Oliver North or the City of Kelso. Having already 
been founi guilty of bad faith by the camnission on similar facts, 
there is little which this Examiner can or need add to the 
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FINDINGS OF FACT 

1. '!he City of Kelso is a nmri.cipality of the state of Washington, located 

in Cowlitz County, am is a "p.lblic employer" within the meanin;J of RCW 

41.56.030(1) am RCW 41.56.020. 'lhe city is governed by a council­

manager fonn of city goveJ:llllelt. 'lhe general management of the city is 

urrler the control of a city manager appointed by the city council. 

2. lnten'lational Association of Firefighters, IDca1 1445, is a "bargaining 

representative" within the meanin;J of RCW 41.56.030(3). 'lhe union was 

recognized as the exclusive bargaining representative of an appropriate 

bargaining unit of fire suwression personnel of the City of Kelso 

described in the collective bargaining agreement between the parties as 

follows: 

'lhe Elrployer recognizes the Union as the exclusive collective 
bargaining representative for the :purpose of establishing 
wages I hours am other con:litions Of employment for all 
enployees of the Fire Department excluding the allef of the 
Fire Department. 

3. Cowlitz County Fire Protection District No. 2 is a nrunicipality of the 

state of Washington organized urrler the terns of Title 52 RCW to 

provide fire protection services for certain portions of Cowlitz 

County. 

4. 'lhe City of Kelso am International Association of Firefighters, IDca1 

1445, have been parties to a series of collective bargaining agree-

cornemnation of the City of Kelso am its officials. A recitation 
of the facts of this case speaks for itself. Disbannent of an 
irnividual fran practice before the camnission is beyorn the 
authority of this Examiner to order, but it would not be beyorn 
the authority of the camnission to call upon officials am 
CX>Unse1. of an organization fourrl guilty of repetitive unfair labor 
practices to irnividually give aCCOl.mt of their past actions am 
their fitness to participate in the collective bargaining process 
in the future. 
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ments, the latest of which was signed on July 30, 1985 arrl was 

effective fran January 1, 1984 to December 31, 1986. 

5. o.rrin;J the latter part of 1983, arrl continuing at all tines pertinent 

in 1984 arrl up to July 30, 1985, the parties 'Ir/ere eD3Ciged in collective 

bargainin;J negotiations to replace a collective bargainin;J agreement 

which expired on December 31, 1983. 

6. Between 1982 arrl 1984, the city arrl the union had several di.S?Ites, as 

a result of which the City of Kelso undertook to contract out its fire 

suwression operation to Cowlitz County Fire District No. 2. I.Deal 

1445 filed \.D1fair labor practice charges, culminatin;J in City of 

Kelso, Decision 2120-A (PECB, 1985) . I.Deal 1445 also filed a civil 

action, culminatin;J in an injunction issued by the SUperior Court for 

Cowlitz County which prevented the city fran contractin;J out its fire 

suwression function. 

7 • '!he City reduced its fire suwression budget by $40 I 000 for 1985 o OJ1 

January 18, 1985, the city announced, as a fait accorrpli, that two 

firefighters, Bolden am stepl.enson, were laid off effective January 1, 

1985 as a result of the budget reduction. I.Deal 1445 responied to the 

layoffs by demamin;J bargainin;J, by timely filin;J this \.D1fair labor 

practice case, am by filin;J a grievance under the tenns of the 

expired collective bargainin;J agreement. '!he City of Kelso in'plemented 

the layoffs of Bolden am stepienson without bargainin;J in good faith 

to agreement or processin;J a dispute to arbitration pursuant to ROY' 

41.56.430, et seq. 

8. When they entered into a new collective bargainin;J agreement on July 

30, 1985, coverin;J the period through December 31, 1986, I.Deal 1445 arrl 

the City of Kelso attached a ''Menorandum of Urxierstarrling" preservin;J 

the rights of both parties with respect to several items of litigation 

beirg pursued by the parties. 
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9. On August 6, 1985, the Kelso city council announced its intent to seek 

annexation with Cowlitz County Fire Protection District No. 2 for fire 

suppression arrl related services. '!hereafter, the city passed an 

ordinance, arrl the fire district passed a resolution to armex the two 

entities. 'lhe annexation request was presented to arrl awroved by the 

Cowlitz County Bounjary Review- Board, arrl was place::i on the ballot for 

the general election held on Nove.mber 5, 1985. 

10. 'lhe union made a timely demarrl for bargaining on the decision arrl 

effects of the proposed annexation. 'Ihe parties met arrl the union 

specifically proposed, consistent with proposals advanced in CX)nnec­

tion with the 1984 atte.npt to contract out services, that the city make 

provision for the fire district to hire city employees displace::i by the 

annexation. 'lhe parties failed to reach agreenent arrl the city 

proceeded with the annexation process without bargaining in good faith 

to agreement or processing the dispute CX)noerning job security for 

displace::i errployees to arbitration p.rrsuant to RC.W 41.56.430, et seq. 

11. On Nove.mber 5, 1985, the voters of the city arrl the voters of the fire 

district awroved the annexation of the city to the fire district. 

12. 'Ihe City of Kelso unilaterally made a discretionary decision to 

inplement the annexation prior to the January 1, 1987 date on whidl the 

fire district c::nlld CX)llect taxes on property within the city limits of 

the City of Kelso. In pursuit of that unilateral decision, the city 

negotiated a contract with Cowlitz County Fire Protection District No. 

2 to provide services during the period from December 1, 1985 to 

December 31, 1986 in exchange for payments from the city. 'lhe amJUJlt 

agreed to by the city arrl the fire district for 1986 exceeded the 

city's fire suppression budget for 1985. 

13. On Nove.mber 14, 1985, without waiting for the certification of the 

election which occurred on Nove.mber 18, 1985, the city notified the 

union that the firefighters were laid off effective December 1, 1985. 
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14. On December 1, 1985, Cowlitz County Fire Protection District No. 2 

assumed responsibility for fire protection for residents of the City of 

Kelso. '!he fire district did not hire any of the firefighters laid off 

by the city. 

15. Ccmnencing in 1987, the fire district will receive $1.00 per $1,000 of 

assessed valuation of the city's tax levies. '!he annexation is not 

subject to reversal for a period of three years. 

roNCllJSIONS OF IAW 

1. '!he Public Eitployment Relations Conunission has jurisdiction in this 

matter .I,XJrSUant to Cl1apter 41. 56 RCW. 

2. By failing arrl refusing to give notice arrl bargain concerning the 

decision to lay off Dean Bolden arrl Robert Stephenson in January, 

1985, at a time when there was no collective bargaining agreement in 

effect between the parties, the City of Kelso has cxmnitted unfair 

labor practices in violation of RCW 41.56.140(4) arrl (1). 

3. '!he decision to annex the City of Kelso to Cowlitz County Fire 

Protection District No. 2 urner the annexation procedures set forth arrl 

authorized un:ier Chapter 52 RCW is not a marrlato:ry subject of collec­

tive bargaining un:ier Cllapter 41.56 RCW, so that the City of Kelso has 

not violated RCW 41.56.140(4) by its unilateral decision to annex. 

4. '!he effects of an annexation decision upon displaced errployees, 

including the discretionary effective date of layoff, errployment rights 

with the successor errployer in the event of a discretiona:ry transfer of 

sei:vices, re-e.rrployment rights with the city, severance pay, arrl 

interim enployment, are marrlato:ry subjects of collective bargaining 

urner Chapter 41.56 RCW, so that the City of Kelso has cxmnitted unfair 

labor practices in violation of RCW 41.56.140(4) arrl (1) by unilater-
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ally makin;J am i.nplenenting a ctiscretionacy decision to i.nplenent the 

annexation prior to the date on which the fire district could ex>llect 

taxes on property within the city limits of the City of Kelso. 

5. By accelerating the i.npleroontation of the annexation in order to be rid 

of its fire suwression function am employees am its ex>llective 

bargaining relationship with IDcal 1445, the City of Kelso discrimi­

nated against public employees in reprisal for their exercise of rights 

protected by RCW 41.56.040, am bas cxmnitted unfair labor practices in 

violation of RCW 41.56.140(1). 

Upon the basis of the above Firrlings of Fact am Conclusions of law, am 
pursuant to RCW 41.56.160 of the Public Ercployees Collective Bargaining 

Act, it is ordered that the City of Kelso, its officers am agents shall 

innnediately: 

1. Cease am desist fran interfering with its fo:nner fire suwression 

employees in the exercise of their rights urrler Olapter 41. 56 RCW. 

2. Take the following affinnative action which the Examiner fin:ls will 

effectuate the purposes of the Public Errployees Collective Bargaining 

Act: 

a. Make its fo:nner fire suwression employees Dean Bolden am Robert 

Stephenson whole for wages am benefits they lost as a result of 

their unlawful layoff for the pericxi January 1, 1985 through 

December 31, 1986,, by payment at their nonnal rates of pay am 
ex>ntractual benefits such as clothing allowances, holiday pay, 

vacation pay, am lon:::Jevity, less any earnings they may have 

received during said pericxi which they would not otherwise have 

received am less any unenployment compensation they may have 
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:received during said period. '!he City of Kelso shall make retire­

ment contributions to the awrq>riate retirenelt systems on all 

back pay. Additionally, the City of Kelso shall arrange for 

reinstatement of medical an::l dental insurance for sudJ. individuals 

for sudJ. period or in the absence of obtaining sudJ. coverage shall 

reimburse eadJ. such individual for all medical, dental an::l similar 

expenses they incurred during said period whidJ. would have been 

paid by insurance provided to them as employees of the City of 

Kelso. 

b. Make all of its fo:rmer fire suppression personnel, including Dean 

Bolden an::l Robert SteJ;ilenson to the extent not covered by 

paragraJi1 1 of this Order, whole for wages an::l benefits they lost 

as a result of their unlawful layoff between December 1, 1985 an::l 

December 31, 1986, by payment at their no:rmal rates of pay an::l 

contractual benefits sudJ. as clothing allowances, holiday pay, 

vacation pay, an::l longevity, less any earnings they may have 

:received during said period whidJ. they would not other:wise have 

:received an::l less any unerployment carpensation they may have 

:received during said period. '!he City of Kelso shall make retire­

ment contributions to the awrq>riate retirenelt systems on all 

back pay. Additionally, the City of Kelso shall arrange for 

reinstatement of medical an::l dental insurance for sudJ. individuals 

for sudJ. period or in the absence of obtaining sudJ. coverage shall 

reimburse eadJ. sudJ. individual for all medical, dental an::l 

similar expenses they incurred during said period whidJ. would 

have been paid by insurance provided to them as employees of the 

City of Kelso. 

c. Bargain, in good faith, with Intel'.national Association of 

Firefighters, I.ocal 1445, concerning the effects of the annexation 

of the City of Kelso to Cowlitz county Fire Protection District 

No. 2 an::l, if no agreement is readJ.ed, proceed to interest 

art>itration as provided in RCW 41.56.430 on any unresolved issues. 



.. • .. 
DECISION 2633 PAGE 38 

d. Reimburse International Association of Firefighters, I.ocal 1445 

for its cx:ists and reasonable atto:rney's fees incurred in the 

prosecution of this case, upon presentation of a sworn and 

itemized statement thereof. 

e. Notify the carplainant, in writin;J, within thirty (30) days 

followin;J the date of this order, as to what steps have been taken 

to carply with the Order issued by the Examiner, and at the sane 

time provide the carplainant with a signed copy of the notice 

required by that Order. 

f. Notify the Executive Director of the Public Employment Relations 

Cormnission, in writin;J, within twenty (20) days followin;J the date 

of this order, as to what steps have been taken to carply 

herewith. 

I:lf\TED at OlYill>ia, Washington, this 15th day of Januai:y, 1988. 

'Ihis Order may be awea,led by 
f ilin;J a petition for review 
with the Cormnission p.rrsuant 
to WAC 391-45-350. 

EMPID. .iYMENI'· . REI.ATIONS a::M-ITSSION 

~~· 
TACT,~ 


