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JUDGMENT

The Respondent’s Motion to Quash this Appeal is allowed.

The Appeal from the reassessment made under the Income Tax Act for the
Appellant’s 2011 taxation year is quashed.

Signed at Ottawa, Ontario, this 27th day of December 2019.

“R. MacPhee”
MacPhee J.
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[1] The Appellant has appealed her reassessment from the Minister of National
Revenue (the “Minister”) in respect of her 2011 taxation year. The Appellant is
disputing the Minister’s denial of her claim of charitable tax credits pursuant to
section 118.1 of the Income Tax Act (the “Act”). Specifically, in the 2011 taxation
year, the amounts the Appellant claims to have gifted are a $5000 cash gift and a
$27,500 gift in kind.

[2] At the hearing, the Respondent identified the 2006, 2007 2008, 2009, 2010,
2011 and 2012 taxation years as being relevant to this Appeal.

[3] Between the 2006-2012 taxation years the Appellant, in her filings with the
Canada Revenue Agency (“CRA”), has claimed to have made a total of $186,673
in charitable gifts. The details of these amounts are set out in Schedule “A” to this
Judgment. These claimed gifts arise as a result of the Appellant’s participation in
the Global Learning Gifting Initiative program (“Global”). Global began in
October 2004 and is registered as a tax shelter for the stated purpose of raising
funds for the benefit of two Canadian charities.

ISSUES

[4] The issues in this Appeal are:
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a. Whether the Appeal for the 2011 taxation year is properly before the
Court. The Respondent alleges that the Appellant has not filed a valid Notice
of Objection for that year so therefore the Appeal must be quashed.

b. If | find that the Appeal is properly before the Tax Court, the second issue
is whether the Appellant made a gift of any amount in the 2011 taxation year
as a result of her participation in Global.

FACTS

[5] While the Appellant was present at the hearing with a representative
assisting her, she chose to call no evidence. This was despite the fact that | advised
both parties before me that | intended to reserve my decision on the Respondent’s
Motion concerning whether the Appeal should be quashed, and that the trial of the
matter was to proceed. | therefore must rely solely on the evidence provided by the
Respondent.

[6] The Respondent filed an Affidavit from a CRA employee, Mr. Warren
O’Dwyer. The evidence of Mr. O’Dwyer indicated the following:

a. The Minister issued a Notice of Assessment for the Appellant’s 2011
taxation year on May 14, 2012;

b. The Minister issued a Notice of Reassessment for the Appellant’s 2011
taxation year on November 4, 2013;

c. A Notice of Objection was not filed by the Appellant on or before
February 2, 2014;

d. The Appellant did file a Notice of Objection on February 4, 2014;

e. On February 14, 2014, the Chief of Appeals sent a letter to the Appellant
advising her that the Notice of Objection filed for the 2011 taxation year was
filed late. This letter advised the Appellant that she could apply for an
extension of time to file her Objection;

f. The Appellant never applied for an extension of time to file her Objection.
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[7] In determining the Appellant’s tax liability, the Minister has made three
hundred and one assumptions, which are set out in the Notice of Reply filed by the
Respondent. None of these assumptions were disputed by the Appellant.

ANALYSIS

[8] The formal means of commencing an administrative appeal from an
assessment or reassessment of the Minister is by serving a Notice of Objection
pursuant to section 165 of the Act. This is done by serving the Minister in writing,
an objection setting out the reason for the objection as well as the relevant facts.

[9] The way to calculate deadline to file an objection is not specified in the ITA.
However, provisions on the matter were included in the Interpretation Act’.

[10] Subsection 27(5) of the Interpretation Act explains that where anything is to
be done within a time from a specified day, the time does not include that day. The
day where the deadline does not run here is the day where the Notice of
Confirmation was sent. Therefore, the 90 day countdown starts on
November 5, 2013.

[11] For the Appellant, her Notice of Objection was due on February 2, 2014.
She was only two days late filing her Notice of Objection. Unfortunately, the
consequences of missing the deadline are severe. The Minister will not accept an
objection that is filed late, even if only by a day or two.

[12] The Appellant had the ability, pursuant to section 166.1 of the Act, to apply
to the Minister to extend the time to file the Notice of Objection. She was informed
of her ability to do so in the letter from the CRA dated February 14, 2014. For
reasons that were not explained to the Court, the Appellant took no further steps to
rectify this error. She filed her Notice of Appeal in this matter on November 10,
2016.

[13] As a result of these facts, the Appellant now appears in Tax Court without
having filed a Notice of Objection pursuant to section 165 of the Act. The law is
clear on this issue. A taxpayer’s right to appeal an assessment under the Act is
rooted in section 169(1). Pursuant to s. 169(1) of the Act, a taxpayer may only
Appeal to the Tax Court where they have served a Notice of Objection under

! Interpretation Act, RCS 1985, c. 1-21.
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section 165 of the Act. That has not happened; therefore the Appeal is not properly
before the Court and must be quashed.

[14] Even if I were to have found the Appellant had filed a valid Notice of
Appeal pursuant to section 169(1) of the Act, | would have disallowed the Appeal.
The Appellant attended Court without any intention of calling evidence or making
arguments concerning the matters in dispute. In such a situation | must deny the
Appeal.

[15] The Appeal is quashed.

Signed at Ottawa, Canada, this 27th day of December 2019.

“R. MacPhee”
MacPhee J.
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