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Case Management Conference held on May 28, 2019 at Ottawa (Ontario) 

and Motions of March 18, 2019 and May 28, 2019 disposed of on the 

basis of written representations 

Before: The Honourable Justice Guy R. Smith 

Appearances: 

Agent for the Appellant: Robert H. Keenan  

William E. Adams 

 

Counsel for the Respondent: Max Matas  

Victor Caux 

Olinda Samuel 

 

ORDER 

WHEREAS at the conclusion of the Case Management Conference, the 

Appellants’ addressed the issue of an outstanding Motion filed on March 18, 2019 

as well as another Motion filed on May 28, 2019; 

AND WHEREAS the Court ordered that these motions would be dealt with on the 

basis of written representations; 

AND IN ACCORDANCE with the attached Common Reasons for Order; 

THE COURT ORDERS as follows: 

1. The Appellants’ motions of March 18, 2019 and May 28, 2019, be and the 

same are hereby dismissed with costs in favour of the Respondent fixed in the 

amount of $7,500 as against Robert E. Keenan and $7,500 as against William E. 

Adams, for a total of $15,000, payable forthwith; 

Signed at Ottawa, Canada, this 21
st
 day of November 2019. 

“Guy R. Smith” 

Smith, J. 
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COMMON REASONS FOR ORDER 

Smith, J. 

[1] This matter follows a Case Management Conference (“CMC”) held on May 

28, 2019 at which time the Appellants, by their representatives, Robert H. Keenan 

(“Mr. Keenan”) and William E. Adams (“Mr. Adams”), raised the matter of a 

motion dated March 18, 2019 (“Motion #1”) and informed the Court of the filing 

of another motion dated May 28, 2019 (“Motion #2”). 

[2] The Court indicated that these motions would be dealt with in writing on the 

basis of written representations and this was confirmed in the Order and Common 

Reasons for Order of August 8, 2019 which dealt with two prior motions filed by 

the Appellants. 

Motion #1 

[3] Motion #1 is attached hereto as Annex A. It refers to section 170.1 of the 

Tax Court of Canada Rules (General Procedure) (the “Rules”) and seeks an order 

to amend the notices of appeal herein “to include constitutional questions and other 

material facts supporting a section 24(1) invalidating remedy”. 

[4] The motion continues with an iteration of “previously stated allegations” 

including i) breach of procedural fairness ii) breach of administrative good faith 

and impartiality iii) breach of trust in public office and iv) breach of “Charter 

Rights and Freedoms, Sections 7, 8 and otherwise…” 

[5] The Affidavit of Robert Harold Keenan dated March 18, 2019 is filed in 

support of the motion. He indicates that it is sworn “in support of the related 

Motions to the Form 61.1 Notice of Constitutional Questions” 

[6] Exhibits “A”, “B” and “C” to the Affidavit consist of various documents 

including copies of Canada Revenue Agency (”CRA”) audit notes and reports, 

correspondence, affidavits of various auditors, requests for information to third 

parties, CRA penalty recommendation reports, notices of objections, confirmations 

and correspondence from Appellants’ former counsel.  

[7] Section 170.1 of the Rules reads as follows:  



 

 

170.1 A party may, at any stage of a proceeding, apply for judgment in respect of 

any matter 

(a) upon any admission in the pleadings or other documents filed in the Court, or 

in the examination of another party, or 

(b) in respect of which the only evidence consists of documents and such 

affidavits as are necessary to prove the execution or identity of the documents, 

without waiting for the determination of any other question between the parties. 

[8] This provision is intended to allow a party to seek an order to resolve one or 

more issues before trial “without waiting for the determination of any question 

between the parties”. It is in essence a summary judgment provision similar to that 

found in the various provincial rules of civil procedure referred to by the Supreme 

Court of Canada in Hryniak v. Mauldin, [2014] 1 S.C.R. 87. 

[9] If the Appellants seek to rely on the documents attached to the Affidavit of 

Mr. Keenan, it is not clear to what admission or document they are referring to. 

[10] In Potash Corporation of Saskatchewan Inc., v. The Queen, 2003 TCC 588 

(“Potash”), Mogan J. reviewed section 170.1 of the Rules and took a restrictive 

approach, indicating that where there were complex issues of law, it was not 

appropriate to seek a judgement under that provision. He added that: 

[22] (…) It seems to me that Rule 170.1 is better saved for a case in which there is 

one (or more) simple question of fact which might be answered by admissions in 

the pleadings or on discovery which, in turn, might permit a final disposition 

through hearing argument on the applicable law. 

[11] Since the Appellants have not clearly identified the admission or document 

they seek to rely on, it follows that they cannot engage the summary judgment 

procedure set out in section 170.1 of the Rules, let alone rely on that provision to 

amend their pleadings. 

[12] Even if the Court considers that the Appellants actually intended to rely on 

section 54 of the Rules to amend their pleadings but sought to do so in a summary 

or expedited fashion relying on section 170.1, the more substantive difficulty is 

that they are attempting, once again, to amend their pleadings to include various 

allegations of CRA conduct including, inter alia, sections 7, 8 and 24 of the 

Canadian Charter of Rights and Freedoms (the “Charter”). 



 

 

[13] In Brooks v. The Queen, 2019 TCC 47 (“Brooks”), Campbell J. dealt with a 

motion to strike a taxpayer’s appeal that referenced sections 7, 8 and 24 of the 

Charter. The position of the parties was explained as follows: 

8. The Appellant’s pleadings focus on the conduct of CRA officials and 

whether exercise of the Minister’s civil audit powers, used to gather oral and 

documentary evidence, violated the Appellant’s rights under sections 7 and 8 of 

the Charter. The Appellant submits that this evidence can be excluded and the 

assessment vacated pursuant to section 24 of the Charter. 

9. The Respondent argues that these matters fall outside the jurisdiction of this 

Court and have no chance of succeeding as they are frivolous, abusive and could 

cause delay in the conduct of the proceedings. 

[14] Campbell J. then reviewed the “plain and obvious” test to strike pleadings 

pursuant to section 53 of the Rules before turning to the jurisdiction of the Tax 

Court of Canada and explaining that : 

13. This Court has exclusive jurisdiction to determine the validity of tax 

assessments. However, its jurisdiction is limited by the statutory provisions set 

out in the Act. Specifically, section 171 of the Act  sets out the parameters of this 

Court in dealing with a taxpayer’s appeal under the Act. In this regard, the Court 

may dismiss an appeal or allow it and vacate an assessment or vary it or refer it 

back to the Minister for reconsideration and reassessment. 

14. There is a long line of jurisprudence both in this Court and the Federal Court 

of Appeal to support the Respondent’s position that the conduct of the Minister 

and CRA officials is irrelevant in determining the validity and correctness of an 

assessment. The Federal Court of Appeal confirmed this principle in both Main 

Rehabilitation Co. Ltd. v. The Queen, 2004 FCA 403, and Ereiser. Sharlow J.A. 

in Ereiser, at paragraph 40, concluded that: 

[40] … The fact that a seizure of documents is unlawful may affect 

the admissibility of evidence obtained as a result of the seizure, but 

wrongful conduct unrelated to an evidentiary matter generally is 

not relevant to the admissibility of evidence. … 

This Court has no jurisdiction to vacate an assessment on the basis of 

reprehensible conduct involved in the process leading up to that assessment. The 

Federal Court of Appeal in M.N.R. and C.R.A. v. J.P. Morgan Asset Management 

(Canada) Inc., 2013 FCA 250, at paragraph 83, stated this principle succinctly: 



 

 

[83]… If an assessment is correct on the facts and the law, the 

taxpayer is liable for the tax. 

Recently, Webb J.A. in Johnson v. The Queen, 2015 FCA 52, [2015] FCJ No. 

216, at para. 4, reiterated the approach that the Courts have taken: 

[4] … The motivation of the Minister in issuing such assessments 

or any collection action taken by the Minister in relation to such 

assessments is not relevant to this inquiry. 

(My emphasis) 

[15] As noted by the Respondents, all of these fundamental concepts of law were 

explained to the Appellants by the previous Case Management Judge (notably in 

Paris J.’s oral reasons for judgment of February 25, 2014), as more fully described 

in paragraphs 37 to 43 of my Common Reasons for Order of August 8, 2019. 

[16] It follows from the above, that Motion #1 must be dismissed. 

Motion #2 

[17] Motion #2 is attached hereto as Annex B. It seeks to strike the Respondent’s 

Replies pursuant to section 53 of the Rules. More specifically, it seeks to “strike, 

quash, impugn or invalidate, void ab initio, the Respondent’s Replies (…) & vacate 

the corresponding re-assessments under appeal”. 

[18] The motion then sets out the various “grounds” relied upon by the 

Appellants as a basis for the request, that may be summarized as follows: 

i. The CRA officials who confirmed the reassessments in 2012 were “not 

impartial, fair or in good faith” and the “Team Leader” throughout the 

audit process, had knowledge, as early as 2003, of a criminal 

investigation involving the Appellants; 

ii. The Replies suggest that CRA commenced an audit of the Appellants’ 

affairs in 2008 when in reality it had commenced a “full-scale criminal 

investigation” as early as 2001 and as such the assertion in the Replies 

constitutes a “misrepresentation of the start date”; 



 

 

iii. CRA misconduct described as a breach of the “principles of 

fundamental justice and fairness, good faith, respect for self-assessment 

system of taxation and Canada’s free and democratic society” 

[19] The Affidavit of Robert Harold Keenan dated May 28, 2019 is attached to 

the motion and it includes Exhibits “A” and “B”. 

[20] Exhibit “A” includes numerous documents including newspaper clippings, 

CRA audit notes (indicating that a GST audit was carried out in 2002), records, 

correspondence, notices of reassessments and copies of prior interlocutory 

proceedings including the Respondent’s motion to strike the Appellant’s notice of 

appeal and Order of Paris J. dated March 10, 2014. 

[21] Similarly, Exhibit “B” contains numerous documents including CRA audit 

notes, records and correspondence, audit questionnaires and correspondence from 

the Appellants’ former lawyer. This list is not exhaustive. 

Preliminary issues 

[22] The motion refers to section 231.4 of the Income Tax Act, 1985, c. 1 (5th 

Supp.) (“ITA”) and to subsection 18.1(1) of the Federal Courts Act, R.S.C., 1985 

(“Federal Courts Act”) in support of the motion to strike. 

i. The section 231.4 de facto inquiry 

[23] Section 231.4 of the ITA is located in Part XV entitled “Administration and 

Enforcement”. It provides as follows: 

231.4 (1) The Minister may, for any purpose related to the administration or 

enforcement of this Act, authorize any person, whether or not the person is an 

officer of the Canada Revenue Agency, to make such inquiry as the person may 

deem necessary with reference to anything relating to the administration or 

enforcement of this Act. 

(2) Where the Minister, pursuant to subsection 231.4(1), authorizes a person to 

make an inquiry, the Minister shall forthwith apply to the Tax Court of Canada 

for an order appointing a hearing officer before whom the inquiry will be held. 



 

 

(…) 

[24] This provision is fairly explicit in that it provides that the Minister may “for 

any purpose related to the administration of this Act” appoint any person to 

conduct an inquiry “with reference to anything relating to the administration or 

enforcement of this Act”. Subsection 231.4(2) then provides that the Minister shall 

apply to the Tax Court of Canada for an order “appointing a hearing officer before 

whom the inquiry will take place”. 

[25] There is no need to reproduce the entire provision. It suffices to mention that 

the inquiry is to take place in accordance with the terms of the Inquiries Act, 

R.S.C., 1985, c. I-11. Witnesses are entitled to legal representation and persons 

whose affairs are being investigated are entitled to be present and to be represented 

by legal counsel. 

[26] The Appellants contend that the Respondent undertook a “de facto” inquiry 

under section 231.4 “with or without the authorization of a Tax Court judge as 

required to afford various inherent protections to the Appellants”. 

[27] I find that those allegations are unsubstantiated and conspiratorial. There is 

certainly no evidence of an inquiry as that term is described in section 231.4 of the 

ITA and very little if any evidence of a “de facto” inquiry. 

[28] The documents submitted as exhibits to Mr. Keenan’s Affidavit simply 

indicate that CRA had undertaken an audit which included a very standard request 

for books, records and documentation, a request to complete standard 

questionnaires and requests for information from third parties. 

[29] Without further details, there is nothing extraordinary or unusual about the 

CRA audit that lead to the notices of reassessment in question though there appears 

to be some controversy as to whether the audit commenced in 2002 or 2008. The 

evidence suggests that steps taken in 2002 involved a GST audit. 

[30] As a result, I attach no weight to the suggestion that the Respondent may 

have undertaken a “de facto” inquiry pursuant to section 231.4 of the ITA. 

ii. Subsection 18.1(1) judicial review 



 

 

[31] Secondly, the motion refers to subsection 18.1(1) of the Federal Courts Act, 

R.S.C., 1985, c. F-7 that establishes the basic judicial review jurisdiction of the 

Federal Court with respect to decisions made by “a federal board, commission or 

other tribunal” on the basis of certain “grounds of review”. There is little doubt that 

CRA can be characterized as “a federal board or tribunal” and that its decisions are 

subject to the judicial review jurisdiction of the Federal Court. 

[32] However, the judicial review jurisdiction of the Federal Court does not 

include matters that have otherwise been specifically assigned by Parliament. 

[33] In these appeals, the issue is the validity of the notices of reassessments and 

the Tax Court of Canada Act, R.S.C. 1985, c. T-2, being an Act of Parliament, 

provides that this Court “has exclusive original jurisdiction to hear and determine 

references and appeals to the Court on matters arising” under various taxing 

statutes including the Excise Tax Act, in particular. 

[34] The grounds for the motion herein include a reference to a criminal 

investigation that allegedly had commenced as early as 2001. The Court has no 

direct knowledge of such criminal proceedings and in any event, it is not entirely 

clear how this may be relevant to the reassessments at issue. 

[35] As noted by Campbell J. in Brooks, the decisions of The Queen v. Jarvis, 

[2002] 3 S.C.R. 757, 2002 SCC 73 (“Jarvis”) and The Queen, v. Ling, [2002] 3 

S.C.R. 814, 2002 SCC 74 (“Ling”) were referred to by the Federal Court of Appeal 

in Romanuk v. Canada, 2013 FCA 133 (“Romanuk”), where Webb J.A. indicated 

as follows: 

[7] In paragraph 103 of Jarvis, the Supreme Court also confirmed that “…it is 

clear that, although an investigation has been commenced, the audit powers may 

continue to be used, though the results of the audit cannot be used in pursuance of 

the investigation or prosecution”. Since the audit powers may continue to be used, 

even though the results cannot be used in relation to an investigation or 

prosecution, the results can be used in relation to an administrative matter, such as 

a reassessment. 

[8] The use of such information or documents in administering the Act and 

reassessing the appellant does not violate her rights under either section 7 or 8 of 

the Charter because the CRA has the right to continue to use its audit powers 

provided that the information or documents are only used for the purposes of 



 

 

administering the Act. If the information or documents are to be used in an 

investigation or prosecution of an offence under section 239 of the Act, the issue 

for the particular court dealing with the prosecution of the offence under section 

239 of the Act, will be whether the predominant purpose of the exercise of such 

powers was to gather information or documents for such investigation or 

prosecution. 

 (My emphasis) 

[36] Thus, even if there was a criminal investigation, Jarvis, Ling and Romanuk 

all stand for the proposition that CRA may continue to use its audit powers and use 

“such information or documentation” as may be gathered “for the purposes of 

administering the Act” and establishing assessment or reassessments. This is not to 

be confused with the role of a “particular court dealing with the prosecution of” an 

offence. That is an entirely different matter. While the Income Tax Act does 

describe “offences” in sections 238 and 239, these are criminal in nature and are 

typically prosecuted in the provincial courts. 

[37] To conclude, the judicial review jurisdiction described in subsection 18.1(1) 

of the Federal Courts Act is within the exclusive domain of the Federal Court. It is 

not within the jurisdiction of the Tax Court of Canada. 

Motion #2 (continued) 

[38] On the basis of the Court’s conclusions reached above, it is not necessary to 

consider section 231.4 of the ITA, nor subsection 18.1(1) of the Federal Courts Act 

in the context of the motion to strike. 

[39] The Appellants refer to section 53 of the Rules which provide as follows: 

53 (1) The Court may, on its own initiative or on application by a party, strike out 

or expunge all or part of a pleading or other document with or without leave to 

amend, on the ground that the pleading or other document 

(a) may prejudice or delay the fair hearing of the appeal; 

(b) is scandalous, frivolous or vexatious; 

(c) is an abuse of the process of the Court; or 



 

 

(d) discloses no reasonable grounds for appeal or opposing the 

appeal. 

(2) No evidence is admissible on an application under paragraph (1)(d). 

[40] The Appellants have not referred to any of the provisions set out in 

paragraphs 53(1)(a) to (d), such that the Court can only speculate that the motion 

seeks to strike the Replies on the basis that they are either “scandalous, frivolous or 

vexatious” or are “an abuse of the process of the Court”. 

[41] The test for striking pleadings has been restated on numerous occasions and 

the Court has repeatedly adopted the “plain and obvious” test: Gramiak v. The 

Queen, 2013 TCC 383 and, more recently, Brooks. The Court may ask, is it “plain 

and obvious” that the Replies should be struck on the basis of the grounds set out 

in the motion itself as summarized above. 

[42] In other words, should the allegations that i) the CRA officials who 

confirmed the reassessments were “not impartial, fair or in good faith” or that ii) a 

criminal investigation preceded the CRA audits that lead to the reassessments or 

that iii) there was CRA misconduct – lead the Court to conclude that it is “plain 

and obvious” that the Replies are not a full answer to the Notices of Appeal or are 

deficient and should be struck.  The answer is clearly and unequivocally no. 

[43] In its Written Submissions, the Respondent argues that: 

“The Appellants’ motion contains unfounded, meritless allegations regarding the 

conduct of the Minister of National Revenue (the “Minister”) which this Court 

has repeatedly told the Appellants is irrelevant to the issues under appeal”; 

“The Appellants’ motion contains irrelevant and inappropriate attacks on the 

Minister that are unsupported by facts and are not within the jurisdiction of this 

Court”; and 

“The Appellant’s motion in its entirely amounts to yet another delay in these 

proceedings and an abuse of this Court’s process”; 

[44] The Court agrees with these submissions and concludes that there is no basis 

to strike the Replies and as such, Motion #2 should also be dismissed. 



 

 

Conclusion 

[45] The Court agrees with the submission of the Respondent, that “[s]ince these 

appeals were instituted in 2012, the Appellants have repeatedly attempted to raise 

the conduct of the Minister as an issue before the Court”. 

[46] A review of the Court Record indicates that Notices of Appeal were initially 

filed on May 23, 2012 followed by the Amended Notices of Appeal, the Second 

Amended Notices of Appeal, the New Second Amended Notices of Appeal and 

finally, following the Respondent’s motion to strike all allegations or references to 

CRA conduct and the Court Order of March 10, 2014, the Further Amended 

Notices of Appeal were filed on March 14, 2014. 

[47] The Appellants then filed a motion pursuant to section 58 of the Rules for 

the determination of 11 questions of law, fact or mixed law and fact in an attempt 

to re-introduce arguments of CRA conduct and Charter issues. That motion was 

dismissed by Graham J. in his Order of June 14, 2016. 

[48] The Appellants then sought to amend their pleadings once again to support a 

Notice of Constitutional Question. That motion was dismissed by reason of the 

Appellants’ failure to appear. No attempt was made to appeal or to have the Order 

set aside and an attempt to re-introduce that motion on July 4, 2018, was dismissed 

by Order and Common Reasons for Order of August 8, 2019. 

[49] Moreover, as noted by the Respondents, the Appellants’ have listed by 

name, 27 individuals who either are or were CRA officials, including legal counsel 

with the Department of Justice, all referred to as “crown employees” suggesting 

that they were engaged in “alleged fraudulent acts” or “material misrepresentation 

of facts”. 

[50] The Court finds that the allegations noted above are consistent with a pattern 

of unsubstantiated and conspiratorial claims or contentions made by the Appellants 

against CRA officials as well as judges of the Tax Court of Canada who have been 

involved with this litigation from the beginning. These allegations are serious. 

They are also reprehensible and worthy of serious reprimand. 

[51] As confirmed by section 147 of the Rules, costs can be awarded by the Court 

at any point in the proceedings in the exercise of its discretionary powers. 



 

 

[52] These motions have done nothing to address the assessments and have 

achieved nothing to advance the appeals. Considering paragraph 147(3)(g) of the 

Rules, the Court is of the view that by filing these motions, the Appellants have 

undertaken steps that have tended “to lengthen unnecessarily the duration of the 

proceedings” and that they are an abuse process and, in the words of paragraph 

147(1)(i), were “improper, vexatious or unnecessary”. 

[53] As a result of the foregoing, the Court hereby dismisses both motions and 

awards costs in favour of the Respondent fixed in the amount of $7,500 as against 

Robert H. Keenan and $7,500 as against William E. Adams. 

[54] The costs awarded herein are payable forthwith. 

Signed at Ottawa, Canada, this 21
st
 day of November 2019. 

“Guy R. Smith” 

Smith, J. 
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