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JUDGMENT

The apped is allowed and the decision of the Minister of National Revenue is
varied asfollows:

1. The appellant held insurable employment for the periods from April 30 to
September 23, 2006, from June 1 to September 27, 2008, and from June 1 to
September 19, 2009, while he was working for Vélo-Coudres Inc;

2. The appellant did not hold insurable employment for the period from
May 14 to August 31, 2007.
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Signed at Ottawa, Canada, this 8th day of February, 2011.

“B. Paris’

Paris J.

Trandation certified true
on this 11thday of April 2011.
DanielaPossamai, Reviser
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REASONS FOR JUDGMENT

Paris J.

[1]  Theappelant, Gilles Moisan Jr., is appealing from the decision of the Minister
of National Revenue (the Minister) that he was not engaged in insurable employment
for the purposes of the Employment Insurance Act (the Act) while he was working
for Véo-Coudres Inc. (the payor) during the periods from April 30 to September 23,
2006, from May 14 to August 31, 2007, from Junel to September 27, 2008, and
from June 1 to September 19, 2009.

[2] The Minister determined that his employment was excluded under
paragraph 5(2)(i) of the Act, which states that “employment if the employer and
employee are not dealing with each other a arm’'s length” is not insurable
employment. It is not contested that the appellant and the payor were not dealing
with each other at arm’s length. This is admitted because the appellant, his mother
and hisfather owned all the sharesin the payor in equal proportions.

[3] However, in applying paragraph 5(2)(i), the Minister must take into account
the exception set out in paragraph 5(3)(b) of the Act, which reads asfollows:
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5(3) For the purposes of paragraph (2)(i),

if the employer is, within the meaning of that Act, related to the employee, they are
deemed to deal with each other at arm’s length if the Minister of National Revenue
is satisfied that, having regard to al the circumstances of the employment, including
the remuneration paid, the terms and conditions, the duration and the nature and
importance of the work performed, it is reasonable to conclude that they would have
entered into a substantially similar contract of employment if they had been dealing
with each other at arm’ s length.

[4] Inthiscase, after examining the circumstances of the appellant’s employment,
the Minister determined that it was not reasonable to conclude that the appellant and
the payor would have entered into a substantially ssimilar contract of employment if
they had been dealing with each other at arm’ s length.

Undisputed Facts

[5] The payor operates a bicycle, quadricycle and moped rental centre on the Tle
aux Coudres. The payor aso has a climbing wall for its customers.

[6] Before 2006, the appelant’s father managed the payor’'s business, but he
became unable to continue because of his health. The appellant’ s mother helped with
the payor’ s business, but she becameill in the fall of 20009.

[7] During the periods in issue, the appellant handled the management of the
payor. He managed the staff, did the bookkeeping and bank deposits, maintained the
facilities, repaired and rented the equipment, looked after the climbing wall and
picked up customers in the payor’s minibus. The payor’s business is seasonal, from
late May or early June to late September or early October. The appellant worked by
himself at the beginning and end of the season because he was able to keep up with
the work. The payor employed four employees during the high season.

[8] The appellant received a weekly salary from the payor for about 40 hours of
work. His salary was $696 per week in 2006, $728 in 2007 and 2008, and $759
in 2009. His hours were not recorded by the payor.
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Anayss

[9] The only issue before the Court in this case is whether the Minister's
conclusion was reasonable. To decide on this, | must "verify whether the facts
inferred or relied on by the Minister are rea and were correctly assessed having
regard to the context in which they occurred, and after doing so, . . . decide whether
the conclusion with which the Minister was "satisfied" still seems reasonable."*

[10] The appellant has the onus of proving wrong the assumptions upon which the
Minister based his decision. The disputed assumptions essentiadly relate to how the
appellant recelved his sdlary and whether the periods worked by the appellant
correspond with the needs of the business. Roger Dufresne, the rulings officer at the
Canada Revenue Agency in charge of the appellant’'s case, testified that the
information he received showed that the appellant cashed his paycheques at varying
times, and that early and late in the season, although the payor recorded revenue, the
appellant was not shown on the payor's payroll. These factors were the
[TRANSLATION] “determining elements’ in the Minister's decision, according to
counsal for the respondent. | will address these two issues under their respective
headings.

How the cheques were cashed

[11] The relevant assumptions, as reproduced below, are set out in paragraph 6 of
the Reply to the Notice of Appeal:

[TRANSLATION]

(y) the time the appellant waited before cashing his paycheques varied from 23 to
68 days in 2006 and from 3 to 56 days in 2007, but it was impossible to determine
the times for 2008 and 2009,;

(2) the appellant considered those times to be reasonable, since the payor did not
have the money to pay him and his persond line of credit was less costly than the

payor’s,

(aa) the payor’ s other employees did not wait before cashing their paycheques,

! As stated by Marceau JA. of the Federal Court of Appeal in Légaré v. Canada (Minister of
National Revenue - M.N.R.), [1999] F.C.A. No. 878 (Q.L.), paragraph 4.
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[12] The appellant admitted that he varied when he cashed his paycheques, as
shown. He stated that it was his decision to do that, and the payor did not ask him to
wait before cashing them. He stated that in 2007 he waited a maximum of two weeks,
and in 2009 he did not wait before cashing them. To corroborate his statements, he
produced copies of his paycheques, which did show that he waited little or no timein
those years, and his testimony on this point was not contested by the respondent.

[13] The evidence is that the appellant himself chose to wait before cashing some
of his paycheques to help the payor, but that at the same time the payor did not have
insufficient funds to pay the appellant. According to paragraph 6(z) of the Reply to
the Notice of Appeal, the payor had a sufficient line of credit to cover the appellant’s
pay should he have wanted his money immediately.

[14] It seemsto me that the Minister did not have al the relevant factsin relation to
this aspect of his determination, and in this instance | conclude that the delay in the
payments to the appellant was not a condition of his employment; rather, it was a
unilateral choice on his part. For that reason, the Minister should not have taken it
into account in making his determination.

Periods worked

[15] The relevant assumptions, as set out in the Reply to the Notice of Apped, are
asfollows:

[TRANSLATION]

(cc) a comparison between the number of hours worked by the appellant per month
and the money taken in by the payor, throughout the periods in issue, indicates that
at the beginning and end of in the season, although the payor recorded revenue, the
appellant was not shown on the payor’ s payroll;

(dd) in 2006, the payor issued a record of employment to the appellant showing the
first day of work to be April 30, 2006, and the last day of work to be September 23,
2006, although the payor recorded revenue in October, November and December
and there were no other employees working and no wages paid;

(ee) on September 10, 2007, the payor issued a record of employment to the
appellant showing the first day of work to be May 14, 2007, and the last day of work
to be August 31, 2007, athough al of the payor’s employees had been laid off by
August 31 and revenue of $10,235, $8,234 and $383 was recorded for September,
October and November, respectively;
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(ff) on October 6, 2008, the payor issued a record of employment to the appellant
showing the first day of work to be June 1, 2008, and the last day of work to be
September 27, 2008, athough revenue of $1,804, $3,265.52 and $2,399 was
recorded for May, October, November and December, respectively, and there were
no other employees shown on the payroll;

(gg) on September 21, 2009, the payor issued a record of employment to the
appellant showing the first day of work to be June 1, 2009, and the last day of work
to be September 19, 2009, although revenue of $2,050 in May 2009, $1,996 in
October 2009 and $1,269 in December 2009 was recorded,;

(hh) the payor’s payroll for 2009 shows that there were no other employees on the
payroll in May and December and the appellant was laid off on September 19, 2009,
while another employee continued until September 26, 2009, and another until
October 17, 2009;

(i) the appdllant’s records of employment do not correspond to the facts of the
payor’s activities,

[16] The payor begins renting bicycles and other equipment between mid-May and
the end of May and ends its activities between early and mid-October, depending on
the weather. The appellant stated that in 2006, 2007 and 2008, his mother handled
rentals on a volunteer basis a the beginning and end of the season, because there
were not too many. In 2009 she started the season aone, but she was not well enough
to work in October that year or at the beginning or end of the 2010 season.

[17] The appdlant explained that in 2006 he started on April 20, doing repairs on
the payor’ s bicycles. The roads on the island had been in bad condition the previous
summer, and this had caused significant damage to the bicycles. In 2007, he started
on May 14, to build the climbing wall. In 2008 he started work on Junel, and
in 2009 he started on May 31, when there started to be more rentals.

[18] Hetestified that after Labour Day rentals dropped off significantly, and at that
point he started putting bicycles, mopeds and quadricycles away and preparing
everything for the next season. Once the appellant’s period of work ended, the
appellant’s mother looked after the few customers who came in, as she did at the
beginning of the season.

[19] He sad he terminated his employment on September 23 in 2006, on
September 22 in 2007, on September 27 in 2008 and on October 17 in 20009.
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[20] However, according to paragraphs(ee) and (gg) of the Reply (reproduced
above), the records of employment issued by the payor showed that the appellant’s
last day of work was August 31 in 2007 and September 19 in 2009. The appeds
officer noted that for the three weeks ending on September 22, 2007, the appellant
received $145.60 for eight hours of work per week. In 2009, after his employment
terminated on September 19, the appellant received $113.88 from the payor for the
week of October 11 to 17.

[21] The appellant admitted that the payor had had revenue during the periods
when he was not employed by the payor, but denied that he worked for the payor
without pay outside the periods of employment. The work during those periods was
done by his mother.

[22] With respect to the revenue in November and December of the years in issue,
the appellant explained that the payor’ s business was closed during those months, but
after the end of the season there was some revenue from hotels in the region for
services performed during the season. The hotels gave their customers prepaid
coupons for bicycle rentals or other services from the payor and had to pay the payor
based on the number of coupons used. The appellant said that the hotels sometimes
did not pay until November or December. He produced deposit dips showing
deposits of some of the payments made, in October 2007 ($3,068), November 2007
($136), December 2009 ($1,242) and December 2010 ($1,790).

[23] In my opinion, the appellant’s explanation concerning the revenue received in
November and December is credible. In any event, | do not see how it could be
assumed that the payor continued to operate after October, given the climate in that
location.

[24] For 2006, the revenue in October, when the appellant was not working, was
only $703. | accept that Ms. Moisan was able to do the necessary work for the payor
during that period.

[25] For 2007, however, the payor received substantial revenue in September and
October, $10,235 and $8,234, respectively, after the alleged end of the appdlant’s
employment. It is very difficult to believe that Ms. Moisan could have handled the
payor’s business alone, particularly given that the appellant stated that Labour Day
weekend was the busiest weekend of the season for the payor. In 2007, Labour Day
fell on September 3. Obviously the payor needed the appellant’s services for more
than the eight hours per week shown on the payroll up to September 22, not to
mention the weeks after that when the appellant supposedly did not work at all. In
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addition, revenue for each of the two months was comparable to the revenue received
in June of each year from 2006 to 2009, when the appellant worked full-time. In my
opinion, it is very probable that the appellant continued to work without pay during
that period. In any event, he has not succeeded in showing that the Minister erred
regarding the fact that in 2007, the period he worked for the payor did not correspond
to the payor’ s real needs.

[26] Revenue for May and October 2008 and May 2009, when the appellant was
not working for the payor, varied between $1,804 and $3,265. Those amounts do not
seem to me to rule out the possibility that Ms. Moisan could have been the only one
working for the payor at those times. That explanation was not contested by the
respondent. Moreover, it seems that Ms. Moisan was in good health and very active
until the fall of 2009. For October 2009, the evidence is that another employee stayed
on the job until October 17, and so the payor would not necessarily have needed the
appellant’ s service after his employment terminated on September 19, 2009.

[27] | am therefore satisfied that the Minister did not have al the relevant facts
relating to the work done by Ms. Moisan at the beginning and end of the season
in 2006 and 2008 and the beginning of the season in 2009 and that the Minister did
not have regard to the fact that the payor had an employee other than the appellant at
the end of the season in 2009. In light of these facts and the fact that the appellant
himself chose to vary when he cashed his paycheques, the decision of the Minister in
Issue does not seem to me to be reasonable for the periods of employment in 2006,
2008 and 2009. In examining the facts surrounding the employment of the appellant
by the payor for those periods, | am satisfied that the appellant and the payor would
have entered into a substantially similar contract if they had been dealing with each
other at arm’s length. However, the appellant has not satisfied me that the period of
his employment in 2007 corresponded to the payor’s needs, and accordingly the
Minister’s decision for that period is reasonable.

[28] The appea will be alowed for the periods of employment from April 30 to
September 23, 2006, from Junel to September 27, 2008, and from Junel to
September 19, 2009.
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Signed at Ottawa, Canada, this 8th day of February, 2011.

“B. Paris’

Paris J.

Trandation certified true
on this 11th day of April 2011.
DanielaPossamai, Reviser
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