Docket No. 2006-500(GST)!
CITATION: 2009 TCC 49

TAX COURT OF CANADA

BETWEEN:
CHRISTIAN-DANIEL LANDRY,
Appellant,
-and -
HER MAJESTY THE QUEEN,
Respondent.

[OFFICIAL ENGLISH TRANSLATION]

REASONS FOR JUDGMENT
Delivered orally from the bench on October 23, 2007, at 200 Kent Street,
Ottawa, Ontario

APPEARANCES:

Christian-Daniel Landry The Appellant himself
Denis Emond For the Respondent
A.S.A.P. Reporting ServicesInc. © 2007
200 Elgin Street, Suite 1004 130 King Street West, Suite 1800

Ottawa, Ontario K2P 1L5 Toronto, Ontario M5X 1E3

(613) 564-2727 (416) 861-8720



1
REASONS FOR JUDGVENT
(Delivered orally fromthe bench on
Oct ober 23, 2007, at Otawa, Ontario, and anended
for greater clarity and precision)

PARIS J.: This is an appeal froma
reassessnment made by the M nister of Revenue of
Quebec under the Excise Tax Act for the period from
July 13, 2002, to Septenber 6, 2003.

The M nister asserts that the
Appel lant failed to collect and remt GST in the
amount of $5,105.17 on taxabl e supplies of $72,231
that he nmade during the period in issue.

The reassessnment al so includes $270 in interest and
a $645 penalty under section 280 of the Act.

The Appellant submits that he was
unable to collect the GST in question because
agents of the Mnistere du Revenu du Québec refused
to issue hima GST registration nunber.

In the alternative, the Appellant
submts that he was a "small supplier” in
accordance with subsection 148(2) of the Act and
that his services were zero-rated until the
consideration received for his services exceeded
$30, 000.

| f the Court decides that the

Appel lant was required to collect and remt the
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GST, the Appellant is seeking input tax credits for

the period in issue. Lastly, the Appellant contests
t he penalty.

The evi dence di scl oses that the
Appel l ant, a |lawer, went bankrupt on
July 12, 2002, follow ng his conval escence. He was
able to continue practising law, but on a limted
basis. He placed his affairs in the hands of his
trustee and accountant, M. Godin.

For the period fromJuly 12 to
Sept enber 30, 2002, M. CGodin filed a GST return on
behal f of the Appellant using the Appellant's
pre- bankruptcy GST registrati on nunber. Revenu
Québec did not process the return, citing the
invalidity of the nunber follow ng the bankruptcy.

The Appellant then applied to
Revenu Québec for a new registration, but the
application was rejected on the basis that the
Appel I ant was an undi scharged bankr upt.

The Appellant and M. CGodin filed
two nore applications for a new GST regi stration
nunber, and these were allegedly rejected.

Finally, after the Appellant was
di scharged from hi s bankruptcy, Revenu Québec

i ssued hima GST nunber. Since that tine, the
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Appel lant has filed all GST returns required by

t he Act.

However, the Appellant says that,
before receiving the new registration nunber, he
did not believe that he had the right to charge GST
to clients, because he was not a registrant.

The Appel lant al so says that he
woul d not have been able to collect GST fromhis
clients without a registration nunber because he
clients would not have been entitled to input tax
credits for the tax paid.

Counsel for the Respondent chose
not to cross-exam ne the Appellant or M. Godin.

He did not contest the facts that they placed in
evi dence.

The Act clearly states that every
person who nmakes taxable supplies in the course of
a comercial activity is required to be registered
for the purposes of Part | X of the Excise Tax Act,
unl ess the person is excluded by virtue of the
exceptions set out in subsection 240(1) of the Act,
one of which pertains to small suppliers.

The definition of the term
"registrant” can be found in subsection 123(1) of

the Act, and reads as foll ows:
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"registrant” nmeans a person
who is registered, or who is
required to be registered,
under Subdivision d of

Di vision V;

Thus, any provision in Part | X of the Act that
applies to a registrant also applies to every
person required to be a registrant, even if that
person is not a registrant. Consequently, the
obligation to collect GST on taxable supplies and
remt it to the governnent under

sections 165 and 228 of the Act also apply to every
person required to be a registrant.

In the case at bar, there is no
doubt that the Appellant nade taxable supplies in
the course of a commercial activity during the
period in issue, and unless he cones under one of
t he exceptions in subsection 240(1), he was
required to be a registrant.

| am of the opinion that the
Appel l ant was a snall supplier under
subsection 240(1) until April 30, 2003. The val ue
of the consideration that became due to the

Appel lant in the course of each of the four
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cal endar quarters follow ng his bankruptcy is set
out in Schedule 1 of the Amended Reply to the
Noti ce of Appeal

Since the total value of the
t axabl e supplies nmade by the Appellant during the
three quarters that include March 31, 2003, exceeds
t he $30, 000 t hreshol d, the Appellant ceased to be a
smal | supplier after March 31, 2003.

Al t hough the Appellant did not
specify the portion of his inconme that he earned
between April 1 and April 30, 2003, | amwlling to
accept that a third of the supplies nade during the
second quarter of 2003, that is to say, $6,570,
were made in April.

Thus, during the period in issue,
t he Appellant was a small supplier until
April 30, 2003, and the anmount of his taxable
supplies fromJuly 12, 2002, to April 30, 2003, was
$45, 063. 77.

The Appellant was still required
to collect and remt the GST on $27,867.23 in
t axabl e supplies nade between May 1 and
Sept enber 6, 2003.

| cannot agree with the Appell ant

that the Revenu Québec agents’ refusal to register
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hi m had the effect of exenpting himfromhis

obl i gati ons under the Act. The refusals appear to
have been without |egal nmerit based on

par agraph 265(1)(f) of the Act, which reads as

foll ows:

265. (1) For the purposes of
this Part, where on a
particul ar day a person

beconmes a bankrupt,

(f) where, on or after the
particul ar day the person
begins to engage in
particular activities to

whi ch t he bankruptcy does not
relate, the particular
activities shall be deenmed to
be separate fromthe
activities of the person to
whi ch the bankruptcy rel ates
as though the particul ar
activities were activities of
a separate person, and the

person may
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(1) apply for, and be

granted, registration under

Subdi vi sion d of DivisionV,

and

(ii) establish fiscal periods
and establish and nake
el ections respecting

reporting periods,

inrelation to the particul ar
activities as though they
were the only activities of

t he person;

[ Enphasi s added. ]

Counsel for the Respondent has not
claimed that the Appellant's post-bankruptcy
activities were activities to which the bankruptcy
related, and | do not see any reason to consider
themto be so

There is no explanation as to why
the agents rejected the Appellant's applications.
However, as the Federal Court of Appeal held in
Main Rehabilitation Co. v. Canada, 2004 FCA 403,
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what is in issue in an appeal before this Court is
the validity of the assessnent and not the process
by which it is established.

Thus, it is not for ne to
determ ne whether the MRQ agents correctly
exercised their power, but, rather, whether the
anounts could validly be assessed under the Act.

Therefore, the refusal of the
M nister's agents to provide the Appellant with a
regi stration nunber does not justify a variance of
t he amount of the GST assessed for the period from
May 1 to Septenber 6, 2003.

The Appel |l ant asks, in the
alternative, that the Court permt himto adduce
evi dence of the amount of input tax credits to
which he is entitled for the period fromMy 1 to
Septenber 6, 2003, and which the Mnister did not
al | ow.

It is unclear to ne why the
M nister did not acknowl edge that the Appell ant
woul d have been entitled to input tax credits for
t he period assessed. In any event, nothing in the
evi dence indicates that the Appellant does not neet
the requirenments of subsection 169(1) of the Act,

whi ch establishes entitlenent to input tax credits.
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This provision applies to all registrants,
including, as | have stated, every person who is a
registrant or is required to be a registrant under
Subdi vision d of Division V of the Act. Since it
has al ready been decided that the Appellant was
required to be a registrant because he nmade taxabl e
supplies in the course of a comrercial activity,

t he Appellant would be entitled to input tax
credits in relation to that activity.

Under the circunstances, | am of
the opinion that it would be fair to grant the
parties 60 days to settle the matter of these
credits for the rel evant period.

If the parties are unable to cone
to an agreenent with respect to the amount of these
credits, the Court will reopen the evidence to
enabl e the Appellant to adduce additional evidence
in this regard.

The Appel |l ant al so asks that the
penal ty inposed under section 280 of the Act be
cancel |l ed. He submts that he exercised due
diligence in relation to his obligation to register
under the Act and that his failure to conply with
this obligation to collect and remit GST on his

t axabl e supplies were, in view of the
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ci rcunst ances, beyond his control.

The Respondent has asserted no
argunments agai nst the Appellant's position with
respect to the penalty.

The case | aw confirnms that the
Court can order the Mnister to cancel a penalty
under subsection 280(1) of the Act in circunstances
where the taxpayer has shown due diligence in his
attenpts to conply with the requirenents of
the Act. | refer to the decision of the Federal
Court in Canadi an Consolidated Contractors Ltd. v.
The Queen, [1999] G S. T.C. 91

Upon the evidence, | amsatisfied
that the Appellant denonstrated due diligence in
the case at bar. He tried to do what he was
supposed to do in order to conply with the
obligations inposed by Part | X of the Act, first by
trying to file a quarterly return on
Sept enber 30, 2002, and then by trying three tines
to obtain his registration nunber. The erroneous
nmeasures taken by the Revenu Québec agents are what
led to the problens that the Appellant is facing,
and his conduct was not wongful. The penalty wl|
be cancel | ed.

For all these reasons, the appeal

10
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will be allowed in part, and the issuance of the
judgnment will be suspended in order to enable the
Appel lant to prove the anobunt of the credits to

which he is entitled.

Trandlation certified true
on this 16th day of April 2009.
Susan Deichert, Reviser
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