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JUDGMENT

The appeals from the reassessments made under the Income Tax Act for the
2005 and 2006 taxation years are dismissed in accordance with the attached Reasons
for Judgment.

Signed at Ottawa, Canada, this 31st day of March 20009.

“V.A. Millegr”
V.A. Miller, J.
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[1] Theissuein this apped iswhether the amounts paid by the Appellant to The
Laureate Academy in 2005 and 2006 are medical expensesin accordance with
paragraph 118.2(2)(e) of the Income Tax Act (the “Act”).

[2] TheAppelant wasthe only witness. He stated that his daughter Kelsey has
dydexia. She has problems reading, understanding and comprehending. He
personally knows of the hurdles faced by someone with dysexiaas he himself has
the disability.

[3] Hedtated that there are no programsin the regular school system to assist
students who have dydexia. Whereas at The Laureate Academy, there were small
classes and Kelsey was able to get individual instruction. She was successful in
attaining her grade 9 and grade 10 certificates and one credit towards her grade
eleven certificate,

[4] Paragraph 118.2(2)(e) of the Act provides asfollows:



[3]
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(2) Medical expenses -- For the purposes of subsection (1), amedical expense of an
individual isan amount paid

(e) [schooal, ingtitution, etc.] -- for the care, or the care and training, at a school,
ingtitution or other place of the patient, who has been certified by an appropriately
qualified person to be a person who, by reason of a physica or mental handicap,
requires the equipment, facilities or personnel specially provided by that school,
institution or other place for the care, or the care and training, of individuals
suffering from the handicap suffered by the patient;

To claim an expense under this paragraph, the Appellant must be able to

satisfy the following criteria as were set out in Collins v. Canada’™:

[6]

1. The taxpayer must pay an amount for the care or care and training at a school,
institution or other place.

2. The patient must suffer from a mental handicap.

3. The schooal, institution or other place must specialy provide to the patient suffering
from the handicap, equipment, facilities or personnel for the care or the care and training
of other persons suffering from the same handicap.

4. An appropriately qualified person must certify the mental or physical handicap is
the reason the patient requires that the school specially provide the equipment,
facilities or personnel for the care or the care and training of individuals suffering
from the same handicap.

The Respondent has conceded that the Appellant has met the first two

reguirements.

[7]

The Appdlant had no documents with him as they had been destroyed. | asked

the Respondent to tender the documents that had been reviewed by the Canada
Revenue Agency (“CRA™) at the objection stage.

[8]

These documentsincluded aletter from The Laureate Academy dated April 3,

2007, in which the Executive Director of that school states the following:

The qualification of tuition payments made to the Laureate Academy as a medical
expense was reviewed by Revenue Canada in September, 1996. At that time The
Laureate Academy was found to have the special equipment, facilities, and/or
personnel required to adequately care for the handicapped students we serve. Mr.
Vincent Wold of the Revenue Canada Tax Centre in Winnipeg concluded that
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“the tuition paid to The Laureate Academy will qualify as a medical expense by
Revenue Canada.”

[9] | have not accepted that the letter has established that the Appellant has met
the third criteria as the Respondent did not have the opportunity to cross examine the
author of the letter.

[10] Aswell, the Federa Court of Appea has held that to determineif an
institution provides specia care as contemplated by paragraph 118.2(2)(e), thetest is
one of purpose®. There was no evidence with respect to the purpose of The Laureate
Academy.

[11] W.ith respect to whether a qualified person has certified that the Appellant’s
daughter required the equipment, facilities or personnel specialy provided by The
Laureate Academy, Justice Trudel stated the following in The Queen v. Scott™:

23 However there must be true certification: one which specifies the mental or
physica handicap from which the patient suffers, and the equipment, facilities or
personnel that the patient requires in order to obtain the care or training needed to
deal with that handicap: Title Estate v. R,, [2001] F.C.J. No. 530 (Fed. CA.) at

paragraph 5.

[12] Included in the materials reviewed by the CRA was aletter dated May 29,
2007 from a Dr. Robinson. In the |etter he stated:

Kelsey attended the Laureate Academy from September 2005 to June 2007 and she
had benefited from this extra resource. It has alowed her to improve her school
performance to an acceptable level.

[13] Thisletter does not amount to a certification.

[14] The appedl is dismissed.
Signed at Ottawa, Canada, this 31st day of March 20009.

“V.A. Millegr”
V.A. Miller, J.

1111998] T.C.J. No. 396
2 Lister v. Canada, 2006 FCA 331
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