Docket: 2007-4938(1T)G

BETWEEN:
NEIL MCFADYEN,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.
Motion heard on May 8, 2008, at Toronto, Ontario.
Before: The Honourable Gerald J. Rip, Chief Justice
Appearances:
For the Appellant: The Appdlant himself

Counsel for the Respondent: Andrew Miller

ORDER

Upon motion made by counsel for the respondent for an order quashing the
Amended Notice of Appeal, or in the alternative an order striking certain paragraphs
of the Amended Notice of Appeal, or in the further alternative an order granting the
respondent an extension of 60 days within which to file a Reply to the Amended
Notice of Appeal, and an order granting the respondent its costs on the motion;

Upon reading the affidavits of the appelant, Sheridan Gardner and
Craig Harvey, filed;

And upon hearing what was alleged by the parties,

The motion is granted as follows:
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All dlegations of fact, argument and other provisions of the 2007 Amended
Notice of Appedl, in particular, and without limiting the generdity, paragraphs 59-64,
70-77, 79, 81-86, 88, 89, 91-99, 101-107, 109-141, 143-159, 162-167, 169, 249-251,
the last sentence of paragraph 252, subparagraph (d)(vi) and subparagraph (f) of
paragraph 253, are struck from the 2007 Amended Notice of Appeal, save and except
for provisions relating only and directly to the issue of the calculation of interest,
statutory provisions upon which the appellant relies in advancing the interest issue,
the reasons he intends to submit in support of the interest issue and the relief he seeks
on the interest issue, as referred to in subparagraph K of paragraph 170 of the 2007
Amended Notice of Appea, which provisions shall not be struck from the 2007
Amended Notice of Appeal.

The appdllant shall file a Further Amended Notice of Appeal raising only the
issue of the calculation of interest that he wishes to appeal, such Further Amended
Notice of Appea to befiled within 90 days of this order.

Respondent shall have 60 days from receipt of the Further Amended Notice of
Appeal to file aReply to the Further Notice of Appeal.

Costs of this motion shall be awarded to the respondent.

Signed at Ottawa, Canada, this 31st day of July 2008.

Rip C.J.
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BETWEEN:
NEIL MCFADYEN,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.
REASONS FOR ORDER
Rip, C.J.

[1]  Therespondent, Her Majesty The Queen, has made an application for an order
guashing the Amended Notice of Appea or, in the dternative, for an order striking
out the following paragraphs from the Amended Notice of Appeal: 59-64, 70-77, 79,
81-86, 88, 89, 91-99, 101-107, 109-141, 143-159, 162-167, 169, subparagraph K of
170, 249-251, the last sentence of paragraph 252, subparagraph (d)(vi) and
subparagraph (f) of paragraph 253. These paragraphs are set out in Appendix | to
these reasons.

[2] On December 17, 2007, Mr. Neil Barry McFadyen, the appellant, amended his
Notice of Appea from assessments for 1993, 1994 and 1995 taxation years, notices
of which are dated March 6, 2006 (2006 reassessments'). The issue in the appealsis
whether, in those taxation years, the appellant was resident in Canada.

[3] Theappellant, on or about May 10, 1999, filed an Amended Notice of Appeal
(1999 Amended Notice of Apped") to this Court from reassessments of income tax
for 1993, 1994 and 1995, notices of which were dated December 16, 1996 (1996
reassessments’) on the basis he was not a resident of Canada or Ontario during these
years. The appellant's spouse at the time had accepted a position as an employee of
the Canadian Government at the Canadian Embassy in Tokyo, Japan. The appellant
terminated his employment in Canada and in 1992 the appellant, his wife and child
moved to Japan. The appellant apparently performed services in Japan for the



Page: 2

Canadian Embassy in 1993 and 1994 both as an employee and as an independent
contractor. In 1994 and 1995 the appellant aso was employed by a securities firmin
Tokyo. In his 1999 Amended Notice of Apped he stated the issues to be decided
were asfollows:

46.  Was the Appellant a factual resident of Canada or ordinarily resident in
Canadain 1993, 1994 and up to September 19957?

47.  Was the Appelant a deemed resident of Canada in 1993, 1994 and up to
September 1995, as a result of his spouse being an officer or servant of
Canada and his being resident in Canada in any previous year, pursuant to
the provisions of ss. 250(1)(e) of the ITA?

48.  Whether the Appellant was a resident of Japan, as that term is used in the
CanadalJapan Income Tax Convention, such that income derived by him is
taxable only in Japan, pursuant to the provisions of Articles 14, 15 and 18 of
the CanadalJapan Income Tax Convention.

49.  Whether, if the Appellant was a deemed resident of Canada pursuant to the
provisions of ss. 250(1)(e) of the ITA, those provisions are of no force and
effect because they are contrary to the provisions of the Charter of Rights
and Freedoms, s. 15, in that they deprive the Appellant of the right to equal
protection and equa benefit of the law without discrimination and, in
particular, without discrimination based on marital status.

[4] The appedls from the 1996 reassessments were heard by Garon C.J.." He held
that Mr. McFadyen, on al of the facts submitted, was a factua resident of Canada
during 1993, 1994 and 1995 and was thus ordinarily resident in Canada within the
meaning of subsection 259(3) of the Income Tax Act ("Act"). Also, Garon C.J. held
that the appellant was subject to the deeming provision contained in former
paragraph 250(1)(e) of the Act with respect to embassy staff and that the provision
was not contrary to subsection 15(1) of the Canadian Charter of Rights.
Mr. McFadyen filed an appea to the Federal Court of Apped; the appea was
alowed only to the extent that, in assessing, the Minister of National Revenue
("Minister") was to credit tax paid to Japan.” Application for leave to the Supreme
Court of Canada was denied. In 2003 Mr. McFadyen was reassessed pursuant to the
judgment of the Federal Court of Appeal .2

! [2000] 4 C.T.C. 2573, 2000 DTC 2473.

2 2002 FCA 496, 2003 DTC 5015, [2003] 2 C.T.C. 28.

8 See paragraphs 10, 11 and 12 of these reasons for a description of documents relating to
various matters giving rise to this application.
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[5] In the meantime, Mr. McFadyen's spouse, Sheridan Gardner, who was
employed in the Canadian Embassy was having her own tax problems with her status
as resident with respect to federal and Ontario assessments. Finally, the Ontario
Ministry of Finance agreed that she was not a resident of Ontario in the years in
appeal and the Ministry of Finance consented to judgment allowing her appeal. Also,
the Ontario tax authority acknowledged that Mr. McFadyen was not a resident of
Ontario a the times and, as a result, the Canada Revenue Agency ("CRA"), the
current tax authority, issued the Ontario 2006 reassessments to Mr. McFadyen.

[6] After objecting to the 2006 reassessments, Mr. McFadyen filed a Notice of
Appedl, followed by an Amended Notice of Appeal, dated August 29, 2007 (2007
Amended Notice of Apped"), from the 2006 reassessments. Mr. McFadyen
recognizes 11 issues for appea. These issues are set out in Annex |1 to these reasons.
The main thrust of his 2007 Amended Notice of Appeal is that he was not resident of
Canada during the years in appeal, the same issue as in the 1996 Amended Notice of
Appeal.

[7] Thegroundsfor the respondent's motion are the following:

a) the appeds with respect to the appellant's 1993, 1994 and 1995 taxation years
areresjudicata, scandalous, frivolous or vexatious, or an abuse of process,

b) in the dternative, the March6, 2006 reassessments with respect to the
appd lant's 1993, 1994 and 1995 taxation years were nil assessments,

c) in the further dternative, the appeals are moot because even if the appellant
were to be successful, the income tax refunds would remain with the CRA, as
pre-bankruptcy income tax refunds vest in the trustee for distribution to the
creditors and the appellant declared bankruptcy in 2003, with the CRA holding
98% of the unsecured debt;

d) inthefurther aternative:

|.  paragraphs 59-64, 70-77, 79, 81-86, 88, 89, 91-99, 101-107, 109-141,
143-159, and 162-167 do not plead material facts;

[1. paragraph 169, subparagraph K of 170; 249-251, the last sentence of

252, subparagraph (d)(vi) of 253 and subparagraph (f) of 253 are not
within the Court's jurisdiction.

[8] Therespondent relies on the following statutory provisions:
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e) sections 53 and 44(1)(b) of the Tax Court of Canada Rules (General
Procedure);

f)  subsections 152(1), 152(3.1), 152(4), 165(1), 165(1.1), 169(1), 169(2) and
171(1) of the Income Tax Act;

g) section 12 of the Tax Court of Canada Act;

h)  sections41(11), 67 and 71 of the Bankruptcy and Insolvency Act.

[9] The respondent produced an affidavit of Craig Harvey, a program officer who
was previoudly an appedls officer with the CRA and its predecessor organizations.
Mr. Harvey stated that he has personal knowledge of the matters he deposed to and
that he has examined the tax authority's records relating to Mr. McFadyen's 1993,
1994 and 1995 taxation years.

[10] Attached to Mr. Harvey's affidavit are numerous documents, including a copy
of the appelant's 1999 Amended Notice of Apped; a copy of the respondent's
Amended Reply to the Amended Notice of Appeal; a copy of Reasons for Judgment
of Garon C.J. dismissing the appeals; a copy of the appellant's Notice of Appeal to
the Federa Court of Appeal; a copy of the Reasons for Judgment of the Federd
Court of Apped dlowing the appellant's appea only in respect to alowing the
appellant aforeign tax credit with respect to Japanese tax withheld from his 1994 and
1995 income, and a concession the respondent says the Minister made with respect to
the appellant's salary for 1993, but otherwise dismissing the appeds, a copy of
internal CRA memorandum instructing the tax authority to reassess the appellant in
accordance with the reasons of the Federal Court of Appeal; a copy of the appellant's
application for leave to apped to the Supreme Court of Canada and a copy of the
judgment of the Supreme Court of Canada dismissing the application; a copy of the
appellant's motion record requesting the Chief Justice of Canada to reconsider the
dismissal of the application for leave to appea to the Supreme Court of Canada and a
copy of a letter dated July 10, 2003 from the Registrar of the Supreme Court of
Canada advising the appellant that his motion was regjected; copies of documents
relating to the appellant's bankruptcy; copies of documents relating to reassessments
for tax for 1993, 1994 and 1995 pursuant to the Ontario Income Tax Act; and
correspondence between Mr. McFadyen and officers of the CRA.

[11] Mr. McFadyen dso filed an affidavit raising "some additional facts to thosein
my Amended Notice of Appeal [ ] support that res judicata and/or issue estoppel
should not apply and in the event that they do apply special circumstances that |
believe warrant them not to apply." Attached to his affidavit are documents that
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include copies of internal government documents, notes and/or correspondence with
various government agencies or departments, including the tax authority; notices of
reassessment, dated December 16, 1996, for 1993, 1994 and 1995; Notices of
Reassessment, dated March 18, 2003, with respect to 1993, 1994 and 1995 taxation
years as well as explanations of changes from prior reassessments; notices of the
2006 reassessments and explanations of changes from prior assessments;, 1999
Amended Reply to the Notice of Apped; forma judgment of the Federal Court of
Appeal with respect to applications for judicia review of decisions of the Canadian
Human Rights Commission; correspondence between Hon. John Manley and the
Executive Assistant to the Minister; Chapter 3 of the 2007 Report of the Auditor
General with respect to Human Resources Management — Foreign Affairs and
International Trade Canada; and transcript of evidence of the House of Commons
Standing Committee on Public Accounts, April 15, 2008.

[12] Also produced by Mr. McFadyen was an affidavit of Sheridan Gardner, his
former spouse, to whom he was married in 1993, 1994 and 1995. Ms. Gardner was
assessed federal and Ontario income tax for 1993 and 1994 on the basis that she was
a "factua resident” in Ontario during these years. She objected to the assessments
which were confirmed; she appealed the assessments to this Court. She states that on
September 14, 2000 the respondent "made a motion in which the Tax Court of
Canada held that | was a deemed resident and the Tax Court did not have jurisdiction
to decide my Ontario residency status." Apparently the federal tax authority at the
time did not provide Ms. Gardner with the correct information regarding her appeal
rights concerning the provincia assessments. The Ontario Ministry of Finance
advised her on November 28, 2000 that the provincial assessments had not been
confirmed. Ms. Gardner had the right at the time to appeal her Ontario assessmentsto
the Ontario Superior Court of Justice. By Notice dated June 29, 2001 the Canada
Customs and Revenue Agency confirmed the Ontario assessments and informed Ms.
Gardner of her right to appeal to the Ontario Court.

[13] On February 18, 2005 Lalonde J. of the Ontario Superior Court of Justice
approved a consent alowing Ms. Gardner's appeals for 1993 and 1994 on the basis
that she was not resident in Ontario during 1993 and 1994. And, as stated earlier, it
was on this basis that Ontario agreed that Mr. McFadyen also was not a resident of
Ontario in 1993, 1994 and 1995 and his provincial assessments were reduced to nil.

a)  The Notices of Reassessment issued in 1996 to Mr. McFadyen described the
reassessments as follows:

Net Federal Tax  Net Provincial Tax  Total Interest Adjustment
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1993 $6,512.23 $3,667.08 $ 104.50 dr.
1994 $29,299.27 $18,991.56 $7,789.04 dr.
1995" $18,040.25 $11,131.10 $1,743.17 dr.

b) Notices of Reassessment issued on March 18, 2003 described the
reassessments made in accordance with the judgment of the Federal Court of
Appeal asfollows:

Net Federal Tax Net Provincial Tax  Totd Interest Adjustment

1993 $4,223.88 $2,378.49 $3,857.94 cr.
1994 $28,274.23 $18,991.56 $1,121.57 cr.
1995 $13,308.80 $11,131.10 $3,818.02 cr.

c)  The Notices of Reassessment issued in 2006 described the reassessments as
follows:

Net Federa Tax Net Provincial Tax  Totd Interest Adjustment

1993 $4,223.88 Nil $3,260.62 cr.
1994 $28,274.23 Nil $11,210.70 cr.
1995 $13,308.80 Nil $4,988.80 cr.

The notes of explanation of the changes to income tax state that "Y our Ontario taxes
payable have been reduced to $0.00".

[14] It is clear that the 2006 reassessments were only in respect of assessments
issued pursuant to the Ontario Income Tax Act and not the Income Tax Act of
Canada. The federal tax assessments for 1993, 1994 and 1995 issued in 2006 are
identical with those issued in 2003. It may well be that the Notices of Assessments
were different from the notices issued in 2003 in that the Ontario 2006 income tax
reassessments were reduced to nil but a notice of assessment or reassessment is not
an assessment or reassessment; it only informs the taxpayer of amounts of tax,
interest and pendty, if any, assessed under the federal Income Tax Act and the
relevant provincia Income Tax Act as well as assessment of contributions for Canada
Pension Plan and the Employment Insurance Act. In the appedls a bar, no change
has been made in the 2006 reassessments of federa income tax from those assessed
in 2003. And it isthe federal income tax that Mr. McFadyen is purporting to appeal.

[15] The appellant has no right of appeal for taxes assessed to the Tax Court of
Canada as a result of the 2006 reassessments. The right to appeal is granted by

4 Another Notice of Reassessment for 1995, also issued on December 16, 1996, reported nil
federal and provincid tax.
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subsection 169(1) of the Act. As| infer in the preceding paragraph, the right of appeal
arises in respect of an assessment, not a notice of assessment. The digtinction
between the two was highlighted by Thorson, P. in Pure Soring Co. v. M.N.R.:°

The assessment is different from the notice of assessment; the one is an operation,
the other a piece of paper. The nature of the assessment operation was clearly
stated by the Chief Justice of Australia, Isaacs A.C.J.,, in Federal Commissioner of
Taxation v. Clarke (1927) 40 C.L.R. 246 at p. 277:

"An assessment is only the ascertainment and fixation of liability,"

It is the opinion as formed, and not the material on which it was based, that is one
of the circumstances relevant to the assessment. The assessment, as| seeit, isthe
summation of all the factors representing tax liability, ascertained in a variety of
ways, and the fixation of the total after all the necessary computations have been
made.

[16] An assessment occurs when the Minister determines a taxpayer’s liability to
pay tax. The receipt of a notice of assessment is not the same as being assessed. An
assessment is something more than merely anotice that it has been made.

[17] The 2006 Notices of Reassessment accomplished two objectives. Firstly, the
appellant’s provincia tax liability for the years in issue was reduced to nil. An
assessment of provincia tax liability pursuant to a provincia statute does not give
riseto aright to appeal federa tax.

[18] The appellant also appears to have been assessed for interest on his federal
taxes that had accrued since the Notice of Reassessment issued in 2003. The
appellant contends that the assessment of interest on federal tax reopens the entire
federal assessment to appeal. | cannot agree.

[19] Subsection 152(1) of the Act providesfor the Minister to assess tax for the year
as well as interest and pendties. An assessment of interest is distinct from an
assessment of tax, it isthe result of atax assessment.

[20] Subsection 152(4) provides that a taxpayer may not be assessed beyond the
"normal reassessment period,” as defined in subsection 152(3.1) of the Act.
Considering that reassessments for 1993, 1994 and 1995 had been issued in 1996, it

5 [1946] C.T.C. 169 (Ex. Ct.) at page 198,
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is obvious that the 2006 Notices of Reassessment were issued beyond the "normal
reassessment period.” Even if the Minister had wanted to reassess the appellant for
federal taxes, thus granting the appellant a right of appeal, the Minister was statute
barred from doing so.

[21] The appellant was reassessed in 2003 in accordance with the judgment of the
Federal Court of Appeal. As the 2003 reassessments of the appellant’s tax liability
were issued pursuant to an order of a court, subsection 169(2) of the Act would have
applied to those appeals. Subsection 169(2) precludes an appeal from an assessment
based on a court order, except on matters relating to the assessment that were not
finaly determined by the Court. If the appellant had objected to the 2003 Notices of
Assessment, subsection 169(2) would have precluded him from raising any issue
raised in the current appeals. This raises the following question: why should the 2006
Notices of Assessment, which only update the amount of interest payable on the
federal tax liability, grant the appellant a greater right of appeal than did the 2003
reassessments? The answer isthat they do not.

[22] The parties raised the issue of res judicata and | shall ded with it. There are
two branches to the doctrine of res judicata: cause of action estoppel and issue
estoppel. The distinction between the two branches of resjudicata was set out by
Dickson J.,, as hethen was, in Angle v. M.N.R..% asfollows:

... The first, "cause of action estoppel”, precludes a person from bringing an
action against another when that same cause of action has been determined in
earlier proceedings by a court of competent jurisdiction . . . The second species of
estoppel per rem judicatam is known as "issue estoppel”, a phrase coined by
Higgins J. of the High Court of Australiain Hoystead v. Federal Commissioner of
Taxation [(1921), 29 C.L.R. 537], at p. 561

| fully recognize the distinction between the doctrine of res judicata where
another action is brought for the same cause of action as has been the
subject of previous adjudication, and the doctrine of estoppel where, the
cause of action being different, some point or issue of fact has aready
been decided (I may call it "issue-estoppel”).

[23] The parties to this motion have argued the applicability of issue estoppe to
this case. Based upon the view expressed in Angle,” it appears that cause of action
estoppel is the more appropriate doctrine to apply to these facts. The appellant seeks

6 [1975] 2 S.C.R. 248 at page 254.
! See a0 the dicta from Arnold v. NatWest Bank Plc., [1991] 2 A.C. 93 (H.L.(E.)) a pages
104-5.
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to relitigate his assessed liability to pay income tax on his worldwide income for the
taxation years 1993, 1994, and 1995. It is the same set of facts and the same
assessment of taxes (subject to the adjustments ordered by the Federa Court of
Appeal) asin the earlier litigation. It seems clear that the cause of action the appellant
seeks to put forward currently is the same cause of action as was litigated before
Garon, C.J.. Therefore, | consder that cause of action estoppel is the doctrine
applicable on this motion.

[24] The classic statement of the doctrine of cause of action estoppel is found in
Henderson v. Henderson® In holding that a default judgment out of England
prevented the raising of new defenses in a proceeding in England, Wigram V.C.
stated the rule as follows, at page 319:

In trying this question | believe | state the rule of the Court correctly when
| say that, where a given matter becomes the subject of litigation in, and of
adjudication by, a Court of competent jurisdiction, the Court requires the parties
to that litigation to bring forward their whole case, and will not (except under
special circumstances) permit the same parties to open the same subject of
litigation in respect of matter which might have been brought forward as part of
the subject in contest, but which was not brought forward, only because they
have, from negligence, inadvertence, or even accident, omitted part of their case.
The plea of res judicata applies, except in special cases, not only to points upon
which the Court was actualy required by the parties to form an opinion and
pronounce ajudgement, but to every point which properly belonged to the subject
of litigation, and which the parties, exercising reasonable diligence, might have
brought forward at the time.

[25] Henderson not only forecloses the relitigation of issues that have been
conclusively decided by a court of competent jurisdiction. It also enunciates what has
been referred to as the "might or ought" principle’ - matters that properly should have
been part of the original litigation but that a party failed to argue cannot be raised in
subsequent litigation.™

8 (1843) 3 Hare 100, Vol. LXVII, English Reports (containing Hare, Val. 2 to 6) 313.

o See Donad J. Lange, The Doctrine of Res Judicata in Canada, 2nd ed. (Markham:
LexisNexis Canadalnc., 2004) at page 127.
10 | note that other decisions of the Tax Court of Canada have used the principle of resjudicata

to preclude an appellant from making new arguments to attack an assessment that has
previoudy been litigated. See, for example, Modlivco Inc. v. Canada, [1995] 2 C.T.C. 2880
(T.C.C.)) and Ahmad v. R,, [2004] 2 C.T.C. 2766 (T.C.C. [Informal Procedure]).
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[26] The requirements to establish cause of action estoppel are well settled in
Canadian law. The case of Bjarnarson v. Manitoba™ sets out four requirements,
relying on the leading decision of the Supreme Court of Canada:

The Supreme Court of Canada in the case of Town of Grandview v. Doering
(1975), 61 D.L.R. (3d) 455, identified four criteria that must be present before the
doctrine of cause of action estoppel would apply:

1. There must be afinal decision of a court of competent jurisdiction in the
prior action;

2. The parties to the subsequent litigation must have been parties to or in
privy with the parties to the prior action [mutuality];

3. The cause of action in the prior action must not be separate and distinct;
and

4. The basis of the cause of action and the subsequent action was argued
or could have been argued in the prior action if the parties had exercised
reasonable diligence.

[27] The decison of Garon C.J. was a final decision of a court of competent
jurisdiction and the same parties in that prior litigation are now before this Court. As
discussed above, the appeal of the same assessment of tax liability for the same
taxation years constitutes the same cause of action. Finally, all issues put forth in the
2007 Amended Notice of Appea (with one exception to be discussed later) were
either argued or, with the exercise of reasonable diligence, could have been argued in
the earlier appeal. Therefore, the requirements for the application of cause of action
estoppel have been met.

[28] Cause of action estoppel appears to be the proper basis for deciding this
motion. However, as the parties directed this Court’s attention to authorities dealing
with issue estoppel, | will briefly consider the applicability of that branch of
resjudicata.

[29] The leading case on issue estoppel in Canada is Angle, supra. Dickson, J., as
he then was, writing for a mgjority of the Supreme Court, cited Carl Zeiss Siftung v.
Rayner & Keeler Ltd. (No. 2),* for three requirements to apply issue estoppel:

n (1987), 38 D.L.R. (4th) 32 (Man. Q.B.), aff'd (1987), 45 D.L.R. (4th) 766 (Man. C.A.).
12 [1967] 1 A.C. 853 at page 935.
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... (1) that the same question has been decided; (2) that the judicial decision
which is said to create the estoppel was final; and, (3) that the parties to the
judicial decision or their privies were the same persons as the parties to the
proceedings in which the estoppel is raised or their privies.

[30] Dickson, J. referred to Spens v. 1.R.C.," to impose a fourth requirement to the
doctrine's application:

... Whether the determination on which it is sought to found the estoppel is 'so
fundamental to the substantive decision that the latter cannot stand without the
former. Nothing less than thiswill do'.

[31] As previousy mentioned, when considering cause of action estoppel it is clear
that the previous judicial decision was fina and that the same parties to the previous
litigation are parties to the current proceeding.

[32] This issue of whether the same questions have been decided in the previous
litigation deserves some comment. The appellant seeks to raise new issues in this
appeal that he did not raise in the proceeding before Garon, C.J.. This seems to
indicate that issue estoppel would not now preclude him from addressing these issues
in the current proceeding. However, several Canadian courts have adopted the "might
or ought" principle’ s application to issue estoppel as well as cause of action estoppel.
Indeed, the Federal Court of Appedl in Apotex Inc. v. Merck & Co. (C.A),* did just
that. The position of the common law may continue to evolve in this respect. The
decision in Apotex is a decision of the Supreme Court of Canada and is of the highest
authority. The "might or ought” principle applies to issue estoppel to prevent new
issues from being raised now that should have been raised in the previous litigation.

[33] The Supreme Court of Canada in Danyluk v. Ainsworth Technologies Inc.,*
firmly established that there is a judicia discretion whether to apply issue estoppe
when the requirements of that doctrine have been met. Similarly, judicia discretion
seems to exist with respect to cause of action estoppel.*°

3 [1970] 3 All. E.R. 295 at page 301.

" [2003] 1 F.C. 242.

© [2001] 2 S.C.R. 460 at page 481.

10 The Ontario Court of Appeal in Toronto (City) v. Canadian Union of Public Employees,
Local 79 (2001), 55 O.R. (3d) 541 (C.A.) stated that the same flexibility as in Danyluk,
supra applies to cause of action estoppel. The Supreme Court of Canada, in deciding the
appeal on the basis of abuse of process by rditigation, did not disturb the Ontario Court of
Appeal’ s comments regarding res judicata.
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[34] In Danyluk, supra, the Supreme Court of Canada relied on its previous
decision in General Motors of Canada Ltd. v. Naken," for the proposition that
judicial discretion should have a limited application when reviewing previous
decisions made by a court. The scope for applying discretion in this case should be
very limited.

[35] The appellant seeks to rely on Withler v. Canada (Attorney General),™ for the
proposition that the party seeking to apply resjudicata has the onus of establishing
that judicial discretion should not be applied. | think this interpretation is a
misreading of Withler and is contradicted by Gebresdassie v. VCR Active Media
Ltd."® The appellant bears the onus of establishing that the limited discretion ought to
be applied.

[36] The appellant cites Withler for the proposition that res judicata should not be
applied if it will inflict a serious injustice. | accept that view. There can be no doubt
that the appellant has experienced serious personal consequences from the previous
litigation, including a personal bankruptcy. However, these serious personal
consequences cannot be equated with serious injustice. This is not a situation where
the appellant has experienced a lack of due process, despite his arguments to the
contrary. The appellant has not drawn my attention to any evidence that a serious
injustice would arise by the application of res judicata and, thus, | will not exercise
my discretion in the appellant's favour.

[37] Given that either cause of action estoppel or issue estoppel apply to preclude
relitigation in this case, | am asked to determine whether specia circumstances exist
to suspend the application of those doctrines. The application of specid
circumstances also flows from the decision in Henderson, supra.

[38] The appellant submits that there is new evidence viz. a consent decision of the
Ontario Superior Court that warrants a rehearing of this matter. With regards to new
evidence, Donald J. Lange, The Doctrine of Res Judicata in Canada,® summarizes
the special circumstance of new evidence nicely:

... Where fraud is not involved, the common law position with respect to new
evidence is very clear. For new evidence to preclude the operation of issue
estoppel or cause of action estoppel resulting from an entered judgment, the new

v [1983] 1 S.C.R. 72 at page 101.

18 (2002), 3B.C.L.R. (4th) 365 (S.C)).

1 [2007] O.J. No. 4165 (Ont. S.C.J).

2 2nd ed. (Markham: LexisNexis Canada Inc., 2004) at pages 264-65.
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evidence must be practically conclusive of the matter. The incontrovertible nature
of the new evidence is at the heart of the test. It must be virtually impossible to
controvert the new evidence.

[ Footnote omitted.]

[39] The rationae for the limited application of the special circumstance of new
evidence was put forward in Phosphate Sewage Co. v. Molleson,”* which was cited
with approval by the Supreme Court in Grandview v. Doering,? read as follows:

As | understand the law with regard to res judicata, it is not the case, and it would
be intolerable if it were the case, that a party who has been unsuccessful in a
litigation can be allowed to re-open that litigation merely by saying, that since the
former litigation there is another fact going exactly in the same direction with the
facts stated before, leading up to the same relief which | asked for before, but it
being in addition to the facts which | have mentioned, it ought now to be allowed
to be the foundation of a new litigation, and | should be allowed to commence a
new litigation merely upon the allegation of this additional fact. My Lords, the
only way in which that could possibly be admitted would be if the litigant were
prepared to say, | will shew you that this is a fact which entirely changes the
aspect of the case, and | will shew you further that it was not, and could not by
reasonable diligence have been, ascertained by me before. Now | do not stop to
consider whether the fact here, if it had come under the description which is
represented by the words res noviter veniens in notitiam, would have been
sufficient to have changed the whole aspect of the case. | very much doubt it. It
appears to me to be nothing more than an additional ingredient which alone would
not have been sufficient to give aright to relief which otherwise the parties were
not entitled to.

[40] The determination by the Ontario Ministry of Finance of the appdlant’s
provincia residency is not the type of conclusive evidence that will attract the sought
after relief. Neither is the judgment of Laonde J. since, among other things, it was a
judgment on consent under a provincia statute. There is no basis to apply special
circumstances to this case.

|nterest

[41] Inthe 2007 Amended Notice of Appeal, subparagraph K of paragraph 170, a
provision the respondent seeks to strike, the appellant raises the following issue:

21 (1879), 4 App. Cas. 801 (H.L.).
z [1976] 2 S.C.R. 621 at page 636.
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Whether the Minister incorrectly calculated the interest and refund
adjustments for the 1993, 1994 and 1995 reassessments and/or applied them
contrary to s. 68 of the Bankruptcy and Insolvency Act.

[42] The respondent contends that subparagraph 170 K of the 2007 Amended
Notice of Appeal be struck for lack of jurisdiction. Subparagraph 170 K appears to
include two matters affecting interest. The second part of the provision questions the
application of any refund; this is a collections issue and is not a matter before me.
However, the first part of subparagraph 170 K alleges that the Minister has
incorrectly calculated the interest on the tax liability. This part should not be struck.
The notices for 2006 reassessments do indicate interest accrued on federa tax unpaid.
As there are new amounts of interest calculated and assessed, the appellant should be
permitted to challenge the Minister’ s computation of interest. Furthermore, thisis not
the type of issue that reasonably could have been raised in previous litigation such
that resjudicata would apply.

[43] Therefore al alegations of fact, argument and other provisions of the 2007
Amended Notice of Appea will be struck, save and except for provisions relating
only and directly to the issue of the calculation of interest, statutory provisions upon
which the appellant relies in advancing the interest issue and the reasons he intends to
submit in support of the interest issue and the relief he seeks on the interest issue. In
fact, al provisions relating to issues other than interest in the 2007 Amended Notice
of Appea are struck.

[44] To maintain the current Amended Notice of Appea with almost al of its
provisions struck may cause confusion to al. Therefore the appellant shall provide a
Further Amended Notice of Appeal raising only the issue of the calculation of
interest that he wishes to appeal, such Further Amended Notice of Appeal to be filed
within 90 days of this order. The respondent shall have 60 days from receipt of the
Further Amended Notice of Appea to file a Reply to the Further Notice of Appeal.
Costs of this application shall be awarded to the respondent.

Signed at Ottawa, Canada, this 31st day of July 2008.

"Gerald J. Rip"
Rip C.J.
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held in Cardinal v. Directar of Kent Institution [1985] 2 S.C.R. 643 a1 paragraph 24

i
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.. thee ideniaa! of' @ g v de Rearing ol abeapr rendler o detine el
wdstier o s0F i ey Oy 10 @ Reviewlag oot e e Aearing wosld ke [y
e womledd (g o{ffrren drrivon. Thee riphd fo o e Becasing musd be regorded
g ey, wagual]ad sk wiveh S itr el justfication inihe
st o procaduead juctics: widch oy perses affecied B aa odninisearie
deoditon & erritedd m larve, B is ol e 0 one o deme ted Spkr aad sense of
Jmaticr an S doeie nf gecubatien af rowhat rhe resed mipht hoer heen had there

fevs a bearmg

1T There was o beench of procedural faimess and an abuss of proczai in
Pliniser noi making a final deirrminstion of the Appellan's resideacy sisus which
Is inconsisment with b= posicion s the nitis] Tex Coon appesl. sppesd oo the Faderl
Coourt of Appm| and Applisetion fir Leavs 10 A ppeal 1o the Supecine Cown ol
Canada which werrenis & rebearing, Faimess dictates that the original result shohl
moi b hinding in the new factual comsent,

174, The Appollant rofes on persgraps 14a], (bl and 2ie) of the Cunsdios Biif of
gty thal he sboukd nol be deprivad of e D hewing.

I8, In e alisrmative ancther appel can be made snder . 168(2) of the [TA
levaire The ik that wese nof coacleively dselded.

ESSUE I
B a Ressidem of Camads snder Anicls 4

17 Cunasha’s righi s tax ineome eerred i Jagum is gowvered by the Consdosfgpar
eome Ty Comartion Aer.

8. Thet beicden of prood 7 on (he Feponden 3 prove tha i has the surstory right
i s the Appellam purssam i e Comiaadapan bsrome Tor Comemine Aot

(i 8 The Farch &, 2006 reeeamemenis show thnt the Appeiiant was ot |isble for
Caradisn Mx on 2 comprefencine baels os o reskdem of Canada with ineome noi
earred in B province. Accordngly te Appellam was nol s residen of Canady under
Artiche 4 of the Casade-drper o Tar Crimaion afd Canada has s right 1o



tux the Appeilanrs sosme earmed = lajan,

1wl It iz pot enspaagh For the Appeliant io be taxshle in Canada o desmad e Aictional
residin] bl on paragraph 25001 e) ol e [TA (T il 2o be agplied) w be considersd o
mmu:ﬂmmmurwwmmrmcm
prcasar 130 | {e] i based oo martial stesus o resdencs snd copaion o fiztinesd
resideroy wares wihich b bevend te inended scope ol Arbcle 4 and which fails the firs
tig-breiter rmla.

ISRLUEC
e e Base ol Dperation

L] The Appallant was niri liahle for Crsndian s on his seil-emplisymen
Incoime eumed in Jopen hoenesc lie-did nin heve o fiend i of speration in Cenoda
a5 g perm ds ssed in the Carada-lapon Income Tax Convventinn.

ISSL
#idl 0 Facius) Retidesn
I&2 The Appeliam wes et 5 factusl residem of Canseln or ondinarily pesident ol
Thee selevant time = Cinsls, i that lerm B ussd is o 25003} of the ITA. He also
mlies pm s 108,58 of the [TA which sliows him o be a ron-residend for part ol
lEcaBain yEar.

1E3 Secton H5H3) of the ITA does vl ciearky and urambigucusly ifdicie the
et Appreikam was residenl in Canada,

184 Thie Plinister applicd & 253} in dan ambigucus and vedly-boad msiner.
119 Prinipies of stameory imerpretstion requing ket frderal and provincial
prewislons Sealing with tie seme sulject maiter, in this case reganding residencs for

fax pairpases, masi be rosd in a hermonioes. nd songisken mamner 4 minimizs e
possihility of eonflict sl Inooherence.

136, The Courts hwwe held that whene there & ambiguity i o mipeyer’s sinzss i

<k



should be resofved in favoorof de wonpayer.

IHT. Taxlag prowdalins must be sirgily consrued by comddering the grammaties]
and prdinery meaning tha words,

18K, Thaz ordinary usage of the wosd “resident™ in & 2 and & T50{3) of de TTA
and & 3 of the o ooy T At is the aljecsive meanimg. The Mimster e

incomectly poed the noun meanisg 1o give o lenader inerpeetation Than Parfament
intended

189, The emage of the word “in" Coansds rathesr then “of” Ceneds used In s 2%501)

wind s liked by The Minister wo insomectly give o bronder imerpretation than
Parlimmesi iniended.

19 The residency mulus &f & s alin necads 1o ke inlerpreied harmonines;
with El legedation and the reciprocal apreemend with ihe LIS heomese 0 8 spouse s
only ellgibie s collect EL s ihe LS if Shey aom 80 be residert in Canuls

1|1, For the Appellan 16 b coniidesd onlismily neadel in Candi dering the
relmant perind be would heve had oo have & residence of some so in @ provisce or
Lerriliry, mesily available for use by him for some approcishle smmmt of Gme
durzsg 1he waaailon year, The fact he &id nod have sech a residence readilly availahlz
with accessories of living e may tive and his small sson of tee spent in Cansde
‘wid in Emponey &ips livieg oul of & suikese is not conclusively comvincing fhal
Parfiament imembed sueh an milividual 1o be consldered reslilem = Ceiads under o
150{11,

192. Sartce e Mliniser did not provide the Appallent with sy ssssmplioes of
[ he wees basls the Moreh iy, 2006 reaveomn enis the Minlsier bay dee bunden of
perusial fior | wsswm piioess of Eact be mises in thiv appeal.

Applicatinn of 5. 250(Y] Conirary 1o she Canatan A Shphrs Ao



41 In the aliernmive the Misister spplied 25008} in a monner which iso
discrimisatory prative, contrary 1o the Covadisr Suman Rights de1 {CHRAl
The Suprems Cosrt of Comady has held it i deierminetions isvobvieg the CHRA tha
Tt watifpht ol fuoficio! conrlderanion mho e an oo e feases o e doe
wtieeed by the inaeidanl ™

1 The Appellamt was deprived of his right usder 5. 2 of the CTHRA o live in
Japan with as oppurtunity squal wihs other individusls 1o make for hmses] the lik
St b was ahle and wisbeal w bave sl 1o hove his peeds nocommeodated, consisem
with ki dutics ard obligocions as o member of weciery, withai being hindemsl in o
prevenied (hom doing sy by discrminaory practices based om marial nani, Tenily
#atus o netional argin.

195 The burden of prool f decrimination under Ihe CHRA i less omerous than
s AM 1o the Charter. Linder the CHEA te Appeflant nead cnly show o prima
i e o dliscrimisanory practice and then the trdm of proafl for jestification
inider & 15 of the CHEA & shifted o ihe Respondent.

L9 Thew is evidence thai esiaklish 4 primo S cose ol & discrimimmtory
the CHRA. Therefore, the bunden of proal i shifbed o the Rrsposden io jetify the
discnminstam ender v, 15 of the Casasen foman Sigher e

197, There b prima fack avidence of sysiemic dscriminnion on de prohitined
rrumdy of marital sares, andlor Demily watis, mmd s (e, hisoically mosly
wormen affected), in the 1a treamment of spouses of govemment employee posizil
akmml which warramis mn inguiry by Se Conadias Human Righes Trilusal pursisnt
o e Comiicfon ey ko A,

YR Fealimment intended that izsues of systom discriminotion be heard by the

Canadizn Human Righis Tritunal so e the individuals are pod busdened by the
dgh cost o e procendings for isswss et nffect more justa single ndividusl

L}



13 Thez e asad vime: requined for discoveries, tie Inge smoust ol evidence, med
proceEny of the evadence, that is required for g full factual Towdation i this cass &
nat unlike lange pary-sguiry ceses that could never be shouldered by o single
individual waable o affind legal counsel med wirmst s inguiry by the Censdion
Hurran Rights Tritunal.

on, Mebwch of evldence newdid for o system descriminaiony inguiny in inthe
psssagiim of the Respoaden and i nos mvailable 1o the Appeilant.

0l The Tax Coort of Ceneda has the aihority to grant 1o sy of procesdings for
an mquiry by the Canadian Homan Blghes Tribusl,

3, In ihee evend dha this Covert b unable w reslve the appem| withost resoring
1o rqpeccty of disorimination as ivsee i is the Appelfom” positing that ws ingeiry to s
Canaifisn Himan Rights Tellusia] dhoukd be pvailable o ihe Appellani.

Application of = 293} Consary 19 Charrer
1LY In the alterartive the Mininer apelicd &, 25003} in masner tha infrisged the
Appeliam rights undes &, 8, T usa 15(1) of the Charier of Rights and Fropduns

MM, The epplicatam of 3 saiwory provision (not the prndsaen sl et ba
Justifeed unider n. 1 of the Chasrer.

2irs. The Appelleni relies on The Svernavons! Covem on Chal o Pedieal
Miplas Can T8 1976 Mo, 47 which Canada becams & party in 1976, which rends

Aicle |
I A peoples arve the riphy of seldeerminaion. By i of tal Hpke iy

Sy dvderonineg e ir polivcsd st and feeli pornee iheir sconsmic, sacind ol
rulnury! pleveligrs

Arriels 12

I Evirene Imefisly widlin e territory of o Sont shall, wilive ta derriiory, dmy
o Fiphe fo liberty of mune et crad frevdinm o choase s residence



L Frermme ohall be o 0o fane oy oowsiry, incinabine M o

T, The Appellan rehies on The Intermational Covenam on Eoondsic, Soeil and
Cultusd Righis which reads:
Artigle &

(T} The SBioies Parties i the presend Covemaw recegnize 1 gy oo
ward, which becludir e riphr of ereryone 1o e nggEaEesTy i gy his g B
wark winieh be froal) choades or arcepi amal i e apprpeare sreps fo
sife g this righ

27, These covenants form e hesis of Inierrarieas] Heman Righie morms sl re-
efiorze hiw the Cligrtior snd e CHRA should be [mempreied snd (o safe-guand
Rindamenial rights. I person does not hae the right #o chaege their residence and
eam i iving they seally have no righis at 6l Thes was o right S ene of the ey
Mutembery Lams elimisaed by diallmving Jows asd these mamied 10 Jews to own
bz esses il b work i ihe goversment and laier resiracting whers they sonkd five,
anil impusing large sl e for thise wanting o lesve Germany.

2. That Smpreme Coun of Casadu has bl in Godbont v, Longueuil {Cliy)
[L9%T] 3 5.C.R, 844 a1 parsgraph 6E-69 thar:
e raght 4o deckde wiire ta eatablink o'y Rome jrms pord ol iy
Il apherd of presman’ maenoe peotected b tee Ubeery
pareree s T

it The Appallani's Seedom o lesve Casads aed extaklish bis bome in lapan
and pursu his etenomic, socisl md cobersl developement wes more then minimally
impainad by o rernactive rexssesemen that placed soo high o cost 5o him.
Aocordiegly hin mohility righis usder & 60Z) ned Wia ety rights imder 3, 7ol the
Clvrnee were ladringed,

2in The Appellan’s feednm o nerm ho Canuds nd re-establish his bome in
Canadda was mone tham minkmally impalred by o reenaziive resssessment fbal pliced
o0 high & coat in s & seuming. Hind he not reiumed be woeld not have been
remnrsnd. Accondingly b mebslicy ighils msder s 6025 mnl iz liberty rights
under & 7 of tha Charter were [nitieged.
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BN ]| wmummmdhlnﬁjﬂmhalﬂlrurmu
Clearier, The scope of murtlal sizius ing hafes belng marizd s o pariculs
individaal, i the Appellam's case, & women wha was o Cimmlion govomme
empliyer prsed sbroad with diplomatic s,

nx The Appelleni®s right 1o cqual tresimeni before and inder e e with
diserinmision om the basls of muoeiis] ststes was infringed in menner fim demeansd
his dignity and his sarriape comtrary o s, 151 of the Charier,

2%, ¥ sy ol the Appellam’s Chernie Fights berine oo infringed he (s enitilef o8
remedy under &, 34{ ) of dhe Chamer.

1S5UEE
I IHEy Cammin Hle Used A Ak Ahemstive Basis for Ronisesament

214. Hr Mafesty the Quess w represmisd by the Depenimem of Finanee sgreed
with the Declsion of the Conadisn Fuman Rights Commisien et Smmizsel the
Appellam'’s compleinn invedving paragraph 250 | e of the ITA on dae Bk tha
paragraph 2300} Ke) of the ITA wes ned spplicd 80 the Appelleni. The Depanmen: of
Finence did nof sk p puliciad review of thar decision, Acsondingy Fer Majmiy the
raveen i the Bight of Ciosests should be barred) from eebying on 25001 jie) duie 10
issue estoppel or ubuse of process. ‘The Respondent const claim therg wan no
injusticn b nok applyieg Z50(1¥E) in one proceeding msd now clalm an igjesiios (Fi
i3 not nppiied n Bis procesding. 1 die Respoadent L allioveed da do s the
Appelinnt's pdicial seviews shiskd be inmnadiotely conceded by e Responden,

115, The hiiniser caneot miy on 2. 152090 of the ITA 10 use paragragh 25071z}
Al the ITA s o altemative basic ol nmisscoment sgrinst the Appeilen in the appesl
bzcmise it & 0 retromative provision ard I wookd he procedusaly i ie smi
memdicial to the Appeilast sinse |t s the Minisier ta has cosed the delwye in this
appizal

LA The Mimlsier catinct rely on v | 530%) of the T4 10 use parageaph 250013

i3



aof ithe [TA 21 an ahersetive basis of reassessment sgeins the Appellen hecase
there B relevan comparive ey kencs wilh nespict & his CHIEA and Charnes
Argumemes agnmsl this provision thai the sepayer |s s loeges shie i addees and
evidesce ther be cansol obtnin Som the resguondent meal i in not sppropriote in the
cinzamstences thet the Courd order ihe ey idenoe io be mldueed glves the sakenes of
B evidmon,

nT T allons the Minister do rely on & 1320%) fo use paragraph 250(] o) of Sa
TTA a8 an ahiemative Basis in comtrary 1o the = 12 of the Seerprastions et sace it
witd ik irriended for T50 1 i) oo e usend e sdemative hasis becoee @ had Moy
een repenled. Toalkrm This wiould ol be remedial or T 0 the Appellam,

a1k Toallow the Minisier 3o rely on £ 13205030 use paragrash 2501 Ke) of the
TUA bimause i wes not part il the 1TA for 1993, 1994 and 1955, iF the Mininer can
b nlboveed 50 the uss the [958 version of e TTA then g should the Apmllani, in
which case paragraph 25071 e} was repealed.

IS%UEF
Exmmption ender Tax Convention
e, In thet evest the Appellant is foumd 1o be o resident of Cansds under Anicls 4

uf the Cissds-lipan Income Tex Canventios the Federsl Coun of Appeal bas held
thet the Agpeilast™s néwd not prove he wis resldzm of fapan wnider the Convention
by prowing dhe b of Jagas t have the tie-breabier mules applied, bt e need nsby
show that b mipht be a resident of logen undes Apicle 4,

) Tha Appellare's cenifizcae of residency Tsund by the Inpomese i1 office and
his B4 anad 1995 b documests showlog e wes el as o resden mre prien facie
wvidence st he might be & revident of Inpan urder Article 4.

11l The Appellant was a pon-permanen ressdent of Japan osder Japanese faw
and mihjees o lapanese domestic isdone L
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Imzivme Tex A, Artiches 213, 1.4, 215, 0.1
Insome Ted Act Enforcemem Ondlnance, Anbcles 14.1, 15.1
Hoificatio ol [neome Tax Ad 3-1, 3-3, 146, 2-2

0y Anicle & of tie Canads-Fapan Incoms Tax Convendion differs from the
UECT model tax comvemion (n el it doss ol regquies an individen] i be ligsle Tor
1K o income from all soumes, in onder oo be conustent with lapan’s reminanee
tersed fax sysiem. The CIECT commentaries alsn imdicate an inierpeetation that an
indrvithml can a resldem of o consrecting e ander Article 4 M part ol @ Wxation
et

% A all ssterin] Gmes, the Appellant was o pesidem of Japen md moi & resident
ol Lanada. The CamalaUepar dacema Tior Civwrendion Art, TRS6, 5.0 1906, 2, 48,
Per 1 s 0 and 19 provide that the Cenadn!Tapas tsoome Tax Corvesiion is
declared in Bove the force of low in Cenals aml it in the peent of any incoasisancy
lasfeezen the prawiskins of the Comention: and the provisions of sny other B, the
rerwivions of the Crmventon previdl o the sneng of the ineomsidensy .

24 Arichs 1| and 51 uf The ¥ienna Corvention cn Se Law of Trealis requie

that ireaiy |merpretation be in good fith, il& tie object snd purposs, and schisve
& ressmmahle remll

1% Arficlen 14 and |5 of the Crsnda/Papan Ineome Tax Convention proviie Sl
mcome derived by & reslidest off s Comrasting Sz in respect ol professions]
srvices shall be snahle cnly i that Conirecting Stee enlzss e resident has & Baed
lrie regdiilarly weailuble o him in the other Coniracting Sexie for the purposs of
porforming Eis activite, and ded ronunemtion deroed by & esident of 8
comtracting s in pespect of emplovment shall e meahle only n thet Comrecting
Sonie unless the employmenl is exercized i the mber Costragiing S,

115, Adticke B8 alThe Indoma Tes Comvention 15 a cemplole cnde thal proodes
ihat remeneration peid by & Consecting St o an mdividual in respect of sericei
rEnderel n Bl Conimsling Stere are ixxable only in the other Comtmciing Staie of
ihe services are renilersd in the athis Coatractisg Shue and the idivido] 9



residant of the miher Coptrecting Sinse who, iner alks, did nof become  resident off
the irther Contracting Simte solely for the purprss of rendering e senvize

21T, The protocol i fhe Camadaapan Income Ted Coavention, which isan
lmizgral gzt aof the Conventlon by & own termes, provides that when en nSividusl is

0 resident of Bath Contrecting Sties, the question of roidency <l be sestled by
mpplvimg the [olbowing reles:

(B In 2 cass ol m individml,

iy shall he degssed 1o be m rsindeni of the Coaracting Stz in which ho bas
& permenent home mllablz w2 Bim, 17 be bas o permosess home
evullabile 82 him in both Contracting Soaies, he ghal] b deesed 1 be g
residerst of the Commucting Swuic with which his personsl anid economic
relations are chises (emmire of vital imeress);

LL1H] Mae Corgmaciing Sxme 0 which b bes his contre af vhisl irierogs conmsi be
denormined, or il he lex oot 3 permarsm e Seallile W lim nooibo
Contrsng Staie, be ghall I desrned in be o nmidors of the Commcing Swune

Iis salich ha has an hatined ghasde;,

(i} if e has en lekital shode 1 boik Coreaciiag States or i asite of
them, hie shall ke dezmed iz Be o resident of e Conesctiag Sune of
which b is m natisink

138, Ar ol Bmes diwing e celeveni period the A ppellant®s ficed baes of
operations was in lepen mnil & in Camady,

129 The Appellmt was o resxlmt of Japsn i sl meterial tees
130 ‘The Appellest had & permanent bome avallable 1o &lm in Japas

50 At no tine did tae Appaollim bave o permanem bome pveilabls 1 bim in
Camta



2 The personal sl esonamic relations of the Apsellint o all meeral fimes,
mmmfn

3% The hahitul abode of the Appellant, = all moserial time, was Japan.

M The Appellant did not besome 3 resident of Japan solely S fhe purposs of
retikiring the services i the Conadian Embassy which werp provided in 1993 and
195,

4, Conseguenity, pursuant 12 the provisions of the Camadallagpen facome T
Ciowreonihar Acy, 1954, 1 L0, and the provisines of the Canada/lepen Income Tax
Mhm“mwmnjwm 1980, 1994 and |94
s enemrt from lamaison in Canads.

in, Pursuant so the: provissens of s K100 3n) and & 11000)0) o the TTA, if the
Appellam wes o reabdent of Conmde diring e nelévant yoars, be wes entitled o s
dwducticn, Tor the parpose uf computing his tahlke income, Sor all his Eeome
ciived m bypan.

m If . Z90(1 e} of s ITA were 5o spply o render the Appellant & dcemed
vesiddenn il Canada, ond deny him n defuction os set Seth i the proceding
peeagraph, o if odher provisons of e ITA wer o sugjoct im i tsatien in Jagan
Ui income eamed fiere, hom proviskons woull he incomsistent with the provisions
il the Citemda’lapes Incrme Tax Coaveriisn which provide (ha the inosme eamed by
tha fppesllant while i Bapem s not sulsjeet 12 lation, Comsequently, thes provEiom ol
i Cenacha'lapan bonme Tax Conveniinn preved.

Applizaiion of She Conods fapar frome Tix Casvesioe Corrirny in the CHEA

138, In the slicermtive the Minkaes inlaprsted and spplied ihe Cacili- g
Tucoumr To Comreitiv in o memner which ks & disedminaiory prciice based an
mr il siates, femiky ssius and natiom] origing sommany (o the i Himm
Bightr Aer (CHRA,

L



4, The Appellant sebmiis samiles srgiments mads sl T TF gonsening the
THHRA.

Apfilization of the Canada-fapm fncome Ty Cosrvention Contmary o the Charmer

i For the reasons deseribed wider livee T e AppeTlams e ghts under & H2L 7
w1501 herve been infringed i he Appellam is denled an exemprios of Cosadian
sk o all b= incnae samed = lepan.

ESSLTES O FL I
TS50} seraliver T50H | W, Tax Comwention Provaions of Mo Force ol EMfect

M, b the aliermactve, iFthe Aspellant was o resldent of Caneds porsuant 1o the
provskons of s T50{ 3 or parsgraph 25000 Wa g ol the ITA, and sol enfitied te an
oxemption fom t on ks incise carsed in fajan under the Cansde-Japen [niome
Tas Cofivention s o reselt of his spouse's sctivitees, those provisions am ol ne foeree
md affert becruse they dejuive the Appellimt ol the fighi 10 egual prosection and
exuial hermfit of e withon discrimination ars, in particuler, withoat discrimination
besed oo masitalfemily sates, conney & the proviens of i 15 of the Cherter of
Riphrr amd Freedoms and infisge on Se Appelflant’s rights ander s 6025 mnd 7 of
the: Chartier of Rights and Freedeme.

ML i demesning that paragraph 250{1 We) of the TTA brets spauses Jilferently
mrd bess Fewomrabily tian children of goverment smphoyes wio eam moee than the
bawi= dheduction amoum pursian 1o peragreph 30T of the TTA.

a3 Paregraph 2501 §e) of the TTA const be justified undes 5. 1 of the Charer
wmiig Pardimmeni has alrady determimed it wes inconsistent with Canada s by
converTion s and it wirs mi Son et ipprrepiue 1 . iesetns bieed on Beir spossnl
REL

14 The Appeilam assers poblic iniesest siznding 1o sirike down paragraph

58



1505 ) enidor 25001 <) of the TTA, and’er provizinm of the Canede-lapan Income
T Cretveniiom,

4% The Appelleni’s digeicy ks bees deimnessed becamie ho was trenal in
mastier bl mppests he v fes copatds o dess wonlty of recognitios or value o
luman beisg in his own right and as a member of Canadian socésty 1o pamkcipaie on
sijen| Tnating i the jub market because of sensorypes and b enacted when
spoues of povemmen enployess serving stooad were mosily women aad did not
work putaide the bome that isult in adverss, wmiir and mequl s tresiment.

Ll )
(Dvcraeas Emplonment Tos, Cresdic

FL In the sitemuilve, i the Appallant is ressdmt in Canada then the Appellant is
extitlad toomn Clversens Employment Tax Credil for it inéase pol ool inn

provdinee, ie, his sli=rmploymem®asiness earnisgs i Jopen and Tov his serniesgs e
# LES for ihe Cosndian Esbeasy,

247 Sechion LILS of the faoome Tar e does nin 2lesely and unambigumsdy
indbcate tht o selempinyed mlividusl is not 8 specified emplover. The Minisier
did moi provide the Appellenn with any begal precedents on S e whm askal,

14§ The Camadian Emtessy in Toloyn i o specilied emploger umder o, 1223 off
the FTA.

ISSLE K

kL L The Minister rtainesd the Appeltanis tax and refunds in & menner
contrary 4o 5. 85 ol the Benirygwey omi Inasbeeney Aot (7
i
H. Thee Sugptesne Cirest of Carndis hiws held that tax nfunds are woges, tht |
undur v, &8 of 1A Section 60 s & complsis code in 1 b binknpl's wuges.
Melarzetli v, MWaresiss [1994] I 5.CR. 763, Accordingly dhe Minisier Bad no leml
right io resals the iniersst e,



5. mwmhﬂﬁﬂmmhmhﬂpﬂuernmm
distint legal it set-ofF carmot be wad by ane fisf the other - 1 parry wes-off,
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253 The Minister has aloaged, complicated and inerfered with Se Appeilant’s
spspealn i manmer than wamants consldzriim in awerfng covs oo Appellant n wy
eveeri of he cause. The Appeitasi should also be meafded his costs, onoa full indemmaty
haiin, m mlvince, fo the previom Tax Cout Appesl, is appeal 1o the Fedemb-Ootg. af

Appeal and his applisation for leave to appeal W1k 5 Cic
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