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REASONS FOR JUDGMENT
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Lamarre Proulx J.

[1]  These appeals pertain to the 2002 and 2003 taxation years.

[2] Thefacts are set out as follows in paragraph 18 of the Reply to the Notice of
Appeal ("the Reply"):

[TRANSLATION]

@ The Appellant worked as an investment advisor for Laurentian Bank
Securities Inc. (hereinafter "LBS") from January 2000 to October 2002.

(b) On June 13, 2000, the Appellant signed an employment agreement with
LBS.

(© The Appellant was paid only by commission.

(d) Among other things, LBS issued T4 information dlips to the Appellant for
the 2000, 2001 and 2002 taxation years in order to record the commissions
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earned. The amounts withheld as employee contributions to the Quebec
Pension Plan and Employment Insurance were entered in the boxes.

The Appellant claimed amounts on account of "other employment
expenses’ for the 2000, 2001 and 2002 taxation years. Among those years,
only the 2002 income tax return was available, and Form T2200, entitled
"Declaration of Conditions of Employment”, was attached to that return.

On October 15, 2002, LBS notified the Appellant that his employment
was being terminated in accordance with the following terms and
conditions:

() the employment was to terminate on October 16, 2002;

(i)  the severance pay would be $20,000, and an additional sum of
$5,000 would be payable in six months;

(i)  the Appellant agreed not disclose the terms of the agreement;

(iv)  the Appellant agreed not to solicit the clients whose funds he had
managed at the company; and

(v) the acceptance of the agreement was confirmed by the Appellant's
signature, and the agreement was in full and final settlement of all
claims or complaints of any nature whatsoever.

LBS issued a T4A to the Appellant for the 2002 taxation year. On that
form, an amount of $20,000 was entered in the "other income" box.

LBS confirmed to the Minister that the amount of $5,000 in respect of the
2003 taxation year was income of the same type as the $20,000 paid in
2002.

The Minister determined that both the $20,000 and $5,000 payments were
remuneration received in consideration for a covenant with reference to
what the employee is, or is not, to do before or after the termination of the
employment.

Subsection 6(3) of the Income Tax Act ("the Act") reads as follows:

6(3)

Payments to employer by employee — An amount received by one

person from another

@ during a period while the payee was an officer of, or in the
employment of, the payer, or

(b) on account, in lieu of payment or in satisfaction of an obligation
arising out of an agreement made by the payer with the payee
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immediately prior to, during or immediately after a period that the
payee was an officer of, or in the employment of, the payer,

shall be deemed, for the purposes of section 5, to be remuneration for the
payee's services rendered as an officer or during the period of
employment, unless it is established that, irrespective of when the
agreement, if any, under which the amount was received was made or the
form or legal effect thereof, it cannot reasonably be regarded as having
been received

(© as consideration or partial consideration for accepting the office or
entering into the contract of employment,

(d) as remuneration or partial remuneration for services as an officer
or under the contract of employment, or

(e in consideration or partial consideration for a covenant with
reference to what the officer or employee is, or is not, to do before
or after the termination of the employment.

[4] The first issue is whether the Appellant, in his capacity as an investment
advisor, was an employee of Laurentian Bank SecuritiesInc. (hereinafter "LBS")
from January 2000 to October 2002.

[5] The second issue is whether an amount of $20,000, received in 2002, was
remuneration for services within the meaning of subsection 6(3) of the Act.

[6] The third issue is whether the amount of $5,000, received in 2003, was
in consideration for a covenant with reference to what the employeeis, or is not, to
do before or after the termination of the employment within the meaning of
paragraph 6(3)(e) of the Act.

First issue: Was the Appelant an employee (as the Respondent submits) or
saf-employed (as the Appd lant submits)?

[7] All the documents tendered in evidence in the case at bar describe a
contractual employment relationship. On June 13, 2000, a written employment
agreement between the Appellant and LBS (Exhibit A-1) was entered into. It is
signed by both parties. On October 15, 2002, there was an agreement to terminate the
employment (Exhibit A-2). In his income tax return for 2002, the Appellant himself
reported $19,826.91 in employment income.
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[8] To address briefly the terms and conditions of the Appelant's work,
heworked in an office that LBS supplied. He was pad by commission.
His performance was eva uated by an office manager.

[9] The common intention of the parties is important: see the decisions of the
Federad Court of Appead in Wolf v. Canada, [2002] 4 F.C. 396 and
The Royal Winnipeg Ballet v. M.N.R., 2006 FCA 87. In particular, this intention is
reflected in the agreements and the terms and conditions of work.

[10] In conclusion, this was, on a baance of probabilities, a contract of
employment, not a contract of enterprise.

Second issue: The nature of the $20,000

[11] The Appellant considers this amount to be the price at which clientele was
sold, and he reported it as a $9,704.12 capital gain on his 2002 income tax return.
He clams that this amount was calculated based on the assets under his
management at the time that he | eft.

[12] It should be noted that none of the employer's documents identify this
amount as a payment for the purchase of clientele.

[13] The employer issued a T4A-2002 and stated the amount as other income
related to employment income.

[14] Clause 2 of the employment termination agreement dated October 15, 2002
(Exhibit A-2) provides as follows with respect to the $20,000:

[TRANSLATION]

2. We will pay you $20,000, less applicable deductions, as an alowance
("indemnite") . . .

[15] Mr. Ruest, LBSs Vice-President, Finance, said that this was severance pay
calculated based on the commission income for the year of termination. That income,
as reported for the year 2002, was $19,826.91. Mr. Ruest testified that the alowance
was paid in respect of the various amounts that an employer must pay an employee
upon termination. In thisregard, one must consult clause 7 of the agreement:
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[TRANSLATION]

7. Your acceptance of this agreement, confirmed by your signature, is in
total, full and final settlement of all claims or complaints that you have or
might have against Laurentian Bank Securities and its mandataries,
trustees or other representatives, regardless of the nature of such claims or
complaints, including any claims for damages, salary, vacation pay,
incentive pay, benefits, pay in lieu of notice, severance pay, or any other
benefit related to your employment with Laurentian Bank Securities, and
any legal recourse that you might have against them shall consequently be
barred.

[16] In conclusion, the $20,000 is, on a balance of probabilities, akin to severance
pay. It was paid in accordance with a contract that was signed while the payee was
employed by LBS, and can reasonably be regarded as remuneration for services
rendered by the Appelant under the employment contract within the meaning of
subsection 6(3) of the Act.

Third issue: The $5,000 payment

[17] What is the nature of this amount? Is it in consideration, or partial
consideration, for a covenant with reference to what the employeeis, or is not, to do
before or after the termination of the employment within the meaning of subsection
6(3) of the Act, or isit acapital payment in exchange for the sale of clientele?

[18] Clause 2 of the employment termination agreement provides as follows with
respect to this amount:

[TRANSLATION]

2. We will pay you ...plus an additiona amount of $5,000 in
six (6) months, provided LBS has retained at least 75% of your assets
under management.

[19] Exhibit A-7, aletter from Yves Gauvreau dated November 11, 2002, with the
subject heading [TRANSLATION] "Retention of clients', states:

[TRANSLATION]

Further to the agreement made upon your departure with respect to the
above-captioned subject, we have valued your assets under management at
$8,103,829.37.
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Consequently, on April 16,2003, six months after your departure,
Laurentian Bank Securities will need to have retained 75% of the value of those
assets, that is to say, $6,077,872.02. Otherwise, the amount of $5,000
contemplated in the agreement cannot be paid to you.

[20] Exhibit A-3 is a document issued by LBS. It gives the reason for the $5,000
payment as[ TRANSLATION] "final payment — sale of clientele.”

[21] In analyzing the nature of the $5,000, | would refer to the decision of the
Supreme Court of Canada in Gifford v. Canada, [2004] 1 S.C.R. 411, and adecision
of the Quebec Court of Appead in Valeus Mobilieres Banque
Laurentienne Inc. v. Fernand Lefrancois, 2004 11JCan 10447 (QCCQ).

[22] In both cases, it was noted that although the clients belong to the financial
ingtitution, the representatives can sell a certain proprietary interest in the
accumulated goodwill, as described by the Supreme Court of Canada in Gifford,
supra. | quote from a part of paragraph 20 of the judgment:

20 What Bentley had to sell was goodwill, devel oped over years of dealing with
hisclients. . .

[23] Mr. Bentley was an employee of Midland Wawyn Capital Inc. Mr. Gifford,
also an employee of that company, agreed to pay $100,000 for that interest in the
goodwill.

[24] The Court of Quebec held similarly in the decision to which the Appellant
referred. There, Mr. Lefrangois agreed to purchase through LBS Mr. Auclair'slist for
the sum of $50,000. The agreement was negotiated between Messrs. Lefrancois and
Auclair,

[25] We have seen in the two decisions referred to above that although the clients
belong to the financial institution, the investment advisor owns a certain right to
the goodwill, and that right can be sold.

[26] Isthe Situation the samein the case at bar?

[27] In the written agreements between LBS and the Appellant, no amount is
granted in respect of the non-solicitation and non-competition clauses. A breach of
those clauses would give rise to a claim in damages by LBS. However, severa items
of written evidence describe the amount of $5,000 as a payment in respect of the
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Appdlant's clientele. | am therefore of the opinion that the amount of $5,000 was
paid by LBSin respect of a certain right of the Appellant in his clientele.

[28] In conclusion, the appeal is dismissed for 2002 and is allowed for 2003.

Signed at Ottawa, Canada, this 15th day of May 2006.

"L ouise Lamarre Proul x"
Lamarre Proulx J.

Trandation certified true
on this 31t day of October 2006
Monica F. Chamberlain, Reviser
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