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MOTIONICASE 1S RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S}):
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: PAUL WOOTEN J.8.C, i PART _ 7

Justice

in the Matter of the Application of HARRY DONAS,

Patitioner, INDEXNO. 101266/14

For a Judgement Pursuant to the Provisions of .
Articla 78 of the Naw York Clvil Practice Law and Rules,

RECEWVED

CITY OF NEW YORK, NEW YORK CITY OFFICE OF COLLECTIVE

T
1=
i

BARGAINING, and NEW YORK CITY DEPARTMENT OF 0Ci 22 2015
ENVIRONMENTAL PROTECTION,
GENERAL CLERICS
Respondenm NYS SUPREME couw? FFIc:‘x:\fn

Tha following papers, numbamd 1 to , wera road on th!s motion for

Notice of Motion/Order to Show Cause < Affidavits — Eth% e ING8)

Answering Affidavits— Exhiblts | L= 1L fNo(s).

Replying Affidavits — Exhibits 8ET-93-2015 [ Nots).
Cross-Motion: Bl Yes [] No COUNTY CLERK'S OFFICE

NEW YORK
Motion sequence numbers 001 and 002 are hereby consolidated for disposition

Harry Donas (petitioner) commenced this proceeding, pursuant to Article 78 of the Civil Practice
Law and Rules, on or about Qctober 30, 2014, against the New York Clty Department of Environmental
Protection (DEP), City of New Yark {collectively, city respondents), and the New York City Office of
Collective Bargalning (OCB) seeking to challenge and reverse the Decision and Order of the OCB,
dated June 24, 2014 (Juﬁe Deci;ion), which deniad in part petitioner's improper practice petitions
{motion sequence 001). Speciﬂca!ly.‘ petitioner is challenging the portion of the determination that the
DEP did not violate secﬂgns 1,?—396-(3)(1) and (3) of-ghe New York City Collective Bargaining Law (NYC
CBL) when It failed to appoint petitfé’ﬁeret@ the Clvil Service title of Chamical Engineer, and when it

conditioned petitioner's grant of two days per week rélease time upon the relinquishment of his
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compressed work schadule. Petitioner contends that the June Decision was arbitrary and capricious
and should be overturned because the evidence presented was inadequate and insufficient to support
the decision. |
The city respondents c;os;:move to dismiss tliue petition on the grounds that this proceading is
time-barred due to pet:tloner’s fan!ure to c;mply wuh the applicable statute of limitations, and that this
Court lacks personal jurisdiction over the city respondents due to petitioner's failure to timely serve the
petition within fifteen days of the explration of the statute‘of limitations. Also befora the Courtis a
moticn by OCB to dismiss the petition on the grounds that it is time-barred as petitioner failed to file the
herein petition within 30 days of service of a copy of the June Dacision (motion sequence 002).
Moreover, OCB contends that separate and apart from the procedural grounds for dismissal, the
petition should be dismissed on the merits because petitioner cannot establish that the Board of
Collective Bargaining of the City of New York (Board) acted in an arbltrary and capricious manner in
rendering its determination.} |
» DlSCUﬁSION
CPLR 217(a) provgidas tha} :j[q]nless'a shorterit{me is proQided in the law authorizing the
proceeding, a proceeding against ’a} Body }'Jr officer mfust be commenced within four months after the
determination to be reviewed becbmas final and biﬁdirig upon the petitioner.” NYC CBL § 12-308
provides in relevant part: ‘ '
a, Any arder of the board of collective bargaining or the board of
certification shall be (1) reviewable under article seventy-eight of the civil
practice law and rules upon petition flled by an aggrieved party within
thirty days after servics by registered or cerlified mail of a copy of such
order upon such party,
A final and binding determination was made by OCB regarding petitioner's improper practice

petitions on June 24, 2014, a copy of which was sent by certified mall to petitioner's counsel of record

! The Court nates that the Board was not named as a respondent In this proceeding,
however, it is OCB's contention that petitioner is seeking a judgment revarsing in part a determination of
the Board, which also rendared the.June Declslon,
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on June 28, 2014, The sighed certified mail receipt establishes that it was recelved by counsel on
June 27, 2014. Howevaer, petitioner falled to commence the instant proceeding until on or about
October 30, 2014, which Is approximately three months after the statute of timitations to challenge the
June Decislon had expired. Moreover, petitioner concedes that he received a copy of the June
Decision via eméif from his counsel on July 24, 2014, but does not explain the reason for the delay in
commencing the herein action. . Thus, this proceeding is untimely and must be dismissed (Matfer of
Uniformed Firefighlers Assn. of Greater N.Y. v New York Cily Off. of Collective Bargaining, Bd. of
Collactive Bargaining, 163 AD2d 251 {1st Dept 1890]). As such, the Court need not address the
parties’ remaining contentit;hs. IR ;’
CONCLUSION
Accordingly it is hereby,
ORDERED that the petition is denled and this proceeding brought by petitioner against the

respondents js dismissed, without costs or disbursements to the respondents {motion sequence 001),

and it is further,
ORDERED that the cross-motion by the city respondents is granted; and it is further,
ORDERED that the motion to dismiss brought by OCB is granted {motion sequence 002); and it
is further,

ORDERED counsa! for the city respondents shall sarve a g ‘ of this Order, with Notice of

Dated: I'C}] Lzhiﬁ

oCcT 23 201 .
! PAUL WOOTEN J.S.C.
COUNTY CLERK’SKOFHGE.
YOR
o o CASE DISPOSED (] non-FinaL DisPOSITION
2, Check If appropriate. s MOTIONIS: [ ] cranTeD (8 oenED [] GRANTED INPART L) OTHER
 Checkapprepets [] serrie oroer (7] susmir oroER

D DO NOT POST D FIDUCIARY APPOINTMENT D REFERENCE
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AFFIDAVIT OF SERVICE ON ATTORNEY BY MAIL

STATE OF NEW YORK, COUNTY OF NEW YORK, SS:

I, Erin Andrews-Chirila the undersigned, being duly sworn, deposes and say: on
the 27" day of October 2015 she served the annexed Notice of Entry and Order ﬁpon: Special
Hagan Law office of Special Hagan, Esq. Herein by depositing a copy of the same, enclosed
in a prepaid properly addressed wrapper, in a post office/official depository, under the exclusive -
care and custody of the United states Postal Service, within the State of New York, directed by
said attorney at, 196-04 Hollis Avenue, St. Albans, New York 11412 being the address

designated by said attorney for that purpose.

= - o &&;M.Qw;&\g

ERIN ANDREWS-CHIRILA

Sworn to before me this 27 day,
of October 2015

RAMONGBARRERQ |
d %/ & NOTARY PUBLIC STATE OF NEW YORK
| 704 ,(// BRONX COUNTY
NOTARY FUBLIC LIC. #01BAG047300
| COMM. EXP 8/28/20. /%"




Index No. 101265/2014
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
PLEASE TAKE NOTICE that an Order In the Matter of Application of
of which the within is a copy, was duly entered in HARRY DONAS,
the office of the Clerk of the Supreme Court, New
Petitioner,

York County on the 23" day of October 2015.
For an Order and Judgment Pursuant to Article 78 of the
Civil Practice Law and Rules
ZACHARY W. CARTER -against
Corporation Counsel
Attorney for Respondents

7,
Df‘;‘;“c’ly o ’j’o ]g{fr"";;";’; s CITY OF NEW YORK, NEW YORK CITY OFFICE OF
COLLECTIVE BARGAINING, and. NEW YORK CITY

% &w DEPARTMENT OF ENVIRONMENTAL PROTECTION,
By: Respondents.

htuphcn Pi cs?(
Assistant Cérporation Counsel

NOTICE OF ENTRY & ORDER
To:

Special Hagan ZACHARY W. CARTER

Law Office of Special Hagan, Esq. Corporation Counsel

196-04 Hollis Avenue Stephen Pischl, ACC

St. Albans, New York 11412 Attorney for Respondents
{917)337- 2439 . _ e 100 Church Street, 2-142

T New York, N.Y. 10007
(212) 356-2429

o

Matter No. 2014-044294

00 LON
130

Due and timely service of a copy of the within Notice of Entry is

TNy
hereby admitted.
= New York, NNY. et L2013
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