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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: PART 32
X

In the Matter of the Application of

THE CITY OF NEW YORK; THE FIRE DEPARTMENT
OF THE CITY OF NEW YORK; ROBERT W. LINN as
the Commissioner of the New York City Office of Labor
Relations; and THE NEW YORK CITY OFFICE OF '

LABOR RELATIONS, - o
Index No. 450703/2017
Mot-Seq Nos. 001, 002 &
: 003
Petitioners, : L
Decision, Order &
. : Judgment
For a Judgment Pursuant to Article 78 of the
Civil Practice Law and Rules, :
' ARLENE P. BLUTH, JSC

- against-

UNIFORMED FIREFIGHTERS ASSOCIATION, LOCAL
94 IAFF, AFL-CIO; JAMES SLEVIN, as the President of
the Uniformed Firefighters Association; THE BOARD

OF COLLECTIVE BARGAINING OF THE CITY OF
NEW YORK; and SUSAN J. PANEPENTO as Chanr of the
Board of Collective Bargammg,

‘Respondents.
e X

Motion sequence numbers 001, 002 and 003 are conéolidated qu-disposition. The motion
to dismiss (Mot Seq 003) by respondents the Board of Collective Bargaiﬁiné of the City of New
York and its chair, Ms.APanepento, (collectively, “BCB”) and thé moﬁon to dismiss (Mot Seq |
002) by respondents Umformed Firefighters Association, Local 94 IAFF, AFL-CIO and Mr.

Slevin (collectively, “UFA”) are granted and this petition (Mot Seq 001) is dismissed.
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Background

This proceeding asks this Court to consider the diffe;ences ar.ld potential overlap between
discipline and pay in the context of the Fire De;;artment of ;he'City of New York (“FDNY>). It
is undisputed that discipline falls under the powers of the FDNY Cqmmissioner
(“Coﬁlmissioner”), who has the authority to impose discipline as hé sees fit. Pay must be
negotiated as part of the collective bargaiﬁing process beﬁveen FDNY employees and the City.
The question, then, is whether the FDNY Commissioner has the power to change the formula
used to calculate the amount of day’s pay for ?urposes of a disciplinary fine. |

The FDNY has two types of diséiplipe: infbrmal and formal. Informal discipline includes
punishments such as reprimands,. instru_ét.ién and Command Discipline. Command Discipline can
involve the loss ‘of vacation days or the forféitur’e of up to seven days of pay, although the
definition of a day"s pay is not included in'the FDNY’s Personnel Administrative Information
Direciive. Formal discipline is where the employee -refuses‘ to accept Command Discipline or is
pﬁnished for conduct that is deemed more severe.

Before 2013, the value of a day’s pay was 1/365 for firefighters, fire marshals, marine
wipers, pilots and marine engineers (collectively, “uniformed employees™) and 1/261 for all other
eml;loyees such as FDNY civilian pérsonnel and EMS employees (collectively, ‘;non-uniformed
employees™).! In 2013, the Commissioner changed the methodology for calculating.a day’s pay

when imposing fines so that a'fme was 1/261 of thekex.nployee’.s annual salary for all employees.

'At oral argument, the parties were unablé ‘to Iﬁinpoint exactly when the formula used to
calculate the value of a day’s pay was 1mplemented But all sides agreed that this disparity has
existed for many decades.
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Obviously, this had the effect of raising fines for @ifomed employees.

Respondent Uniformed F iréﬁghters Association filed an improper practice peﬁtion with
BCB challenging the Fire Comm‘issioner’s‘ﬁnilateral‘change of the value of a day’spay. UFA
claims tﬁat this cﬁange must be a part‘ of the colléctive bargéim"ng process between UFA and the
City. UFA insisted the'ut because the disciplinary ﬁnés affected its members’ paychecks, it was
related to wages rather than discipline.

Petitiéners opposed the improper pracﬁ_ce petition and claimed that these fines relate to
discipli;ze and, therefore, need not be part of the collective bargaining process. On February 16,
201_7,’BCB grant'edi UFA’s petition and found that the FDNY violated the New York City
Collective Bargaining Law (“N'YCCBL”) by unilaterally changing the value of a day’s pay while
the parties collective bargaining agreements we,re in status-quo. BCB stressed that the value of a
day’s pay is fundamentally tied to an employee’s i)ay, which is subject to mandatory collecfive
bargaining.

BCB moves to dismiss the petition and emphasizes that its decision was rational. BCB
observes that the Commissioner’s unilateral changé.‘tc _adéy’s pay was done withdﬁt a'ﬂy notice
to uniformed employees. BCB concludes that the value of a day’s pay-does not affect the
Commissioner’s power to investigate misconduct,r de‘cide; whether to impose discipline, the type
of discipline to iﬁlp‘ose or how much to Aﬁne the employee (assumi~ng the discipline is monetary).

UFA also moves to dismiss on similar grounds as BCB’s motion and éonteqdfs that
BCB’s decision was rational.

"In opposition, ﬁetitioners claim that the Cozﬁiﬁi'ss‘ioner did not-change the method by

which employees would pay disciplinary fines; rather, the amount of the fines were changed.
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Petiti'oner-s insist that it.hé asciai_;;;;yagmosty of thezéommissiéner' is severely limited: if he is
unabie to uni]’ater‘a]ly detennine the ;dol'lat vahie.-'of a discipiinafy firie, Petitioners also ’emphastze
that the reason for changmg thc value of a.day S: pay, “to ensure lntemal consistency regatding -
the dlsmphnary pay fine calculatlon methodology pertammg to all FDNY Employees” (NYSCEF
Doc. No 31 at 6), demonstrates that thxs 1ssue isa crmcal part of the Commzssxoner s

responsﬂ)lhty to mamtam dlsc1phne

Disc_ufssion
" When rev1ew1ng an Article 78 petmoni “[t]he courts cannot ‘interfere- unless there-is 10 .
. ratlonal ba31s for the exerc1se of dlscretlon or the action complamed of is. arbltrary or caprlmous
(Pell v Bd. of Educ. of Unzon Free Sch Dzst No ] af Towns of Scarsdale & Mamaroneck
4 }Westchester County, 34 NYZd 222 231 356 NYSZd 833 [1974]) A determlnatlon of the Board
of Collectlve Bargamlng “may not be upset unless itis arbxtraly and. capncmus or an abuse -of
dxscretlon as the.Board is:the neutral ad]udlcat;ve agency statutonly authonzed to make.
| specxﬁed determmatlons” (New York Czty Dept of Samtatzon v MacDonaId 87 NYZd 650,656,
| 642 NYSZd 156 [1996]) ‘
“An admmlstratxve agency sb construction and mterpretauon of 1ts own regulattons and of
the statute under whxch it functlons is ent;tled to the greatest Welght” (Herzog v Joy,: 74 ADZd
/372,375,428 NYS2d 1 {1st Dept 1980]) “When an admmlstratWe agency is charged with
Almplementmg and enforcmg the provxslons of a partlcular statute the courts will generally defer
to the agency s expertise and Judgment regardmg that statute” (Dzst Counczl 3 7Amerzcan Fedn.

of State County & Mun. Empls AFL CIO v C’zty of New, York 22-AD3d 279, 283, 804 NYS2d
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10 {1st Dept 2005]). “A court cannot s'fmply substitute its judgment for that of an administrative
agency when the égency’s determination is reasonable” (id. at 284).

“It is well settled that New York’s Taylor Law (Civil Service Law § 200 et seq.) requires
collective bargaining over all terms and conditions of employment. . . . In the City of New York,
the I:IYCCBL regulates the cénduct of I;Ibor relations between the City and its embloyees.
Consistent with the‘Taylor Law, the NYCCBL‘réquires publAic employers and certified or
designated employee organizations to bargain in good faith on wages, hours and working
conditions” (Rober'ts v New York C ity Office of Collective Bargaining,_ 1 .13 AD3d 97, 101,976
NYS2d 450 [1st Dept 201.3]_‘[citations omitted] [finding that th? imposition of a zero télerance.
policy for EMS wbrkers whé failed dru'g tests was not subject to niandatory co'ﬂecti‘ve
bargaining]). |

“New York has a strong policy 6f supporting collective ba;gaining, and a presumption
exists that all terms and conditioﬁs of emplosfment are suﬁject;to mandatory b'argair}ing. This
presumption can §e overcome, howevér, where thére exists clear legislative intent to remove an
issue:-from mandatory bargaining” (z'd. at 101-02). “New York City Charter § 487(a) gives the
Fire Commissioner the ‘sole and exclusive power’ to ‘perform all duties for the government,
disciplihe, management, maintenance and direction of the fire departmmt” (id. at 103).

The Court of Appeals has found that the key question is whether the disputed action is
“inextricably intertwined with the Commissioner’s authority” to oversee discipline or merely

“ancillary or tangential to his disciplinary authoﬁtil” (see City of New York v Patrolmen’s

Page 5.of 8

6 of 9



INDEX NO. 450703/2017

FILED: NEW YORK COUNTY CLERK 03/157/2018 01:00 PM
NYSCEF DOC. NO. 36 ) RECEIVED NYSCEF: 03/15/2018

Benevolent Assn. of City of New York Inc., 14 NY3d 46, 59; 897 NYS2d 382 [2009]).2

NYCCBL § 12-306(a)(4) provides that it is an improper practice for a public employer
“to refuse to bargéin collectively in good faith on matters Withih the scope of collective
bargaiﬁing within certified or designated representatives of its pﬁblic employees.”

The central issué in this prdceedihg is whether BCB’s determination thaf the Fire
Commissioner’s unilateral change in the definition of day’s pay relates to wages (rather than
disciplinary powers) was rational. Here, the BCB fc;und that “‘[t]he‘va]ue of a day’s pay is
fundamentally tied to an employee’s wages” and that “wag¢s are a mandatory subject of
bargaining” (NYSCEF Doc. No. 3 at 15).. BCB also noted that the methodology used to calculate
pay must also be a subject of bafgairﬁng (ic;’,). BCB reasoned that “even where there isa
management right to take unilateral action, there may be an impact that warrants bargaining
under the NYCCBI;”'(id.). BCB ﬁlﬂher observed that while the value of a day’s pay might
impact a Commissioner’s decision about a particular ﬁne,’“negotiationv over that value does not
limit the FDNY Commissioner’s authority to determine whether to discipline an employee or the
penalty” (id. at 16-17).

The Court finds that the BCB decision was rational and, therefore, the petition must be

~ dismissed. The Court acknowledges that there is an clear overlap between the value of a day’s
pay and the Commissioner’s power to discipline. ‘Obviously, if a disciplinary fine Ais imposed, it
wili affect an emplcgfee’s tal.{e—home pay. But the value of a day’s pay is not inextricably

intertwined with disciplinary powers because the Commissioner retains the ability to impose

* 2The Court observes that the disciplinary powers of the Fire Commissioner and the Police
Commissioner are viewed similarly (see Roberts, 113AD3d at 103 [“FDNY, like the police
department, is a quasi- military organization demanding strict discipline of its workforce.”]).
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_ Whatévér disciph'ﬁ_e he s’e‘es_"ﬁ,t m a;;%aftic,u:larbinstance. The ‘Commiésiioner’ is not ‘préven_ted from
imposing severe di-scipiine f(jr-'coﬁdqci: ti:l;lt' he deems repr‘e}}iensibie:.

The. rét»_ioﬁ_gilé adv‘anc'le"d by écﬁtioh‘éré -also suggests that éhéngingthe’ value of a day’s pay
is merély; ancillafy, ratﬁerxthan‘ ir}e?gtﬁcabiy iﬁteftwiﬁed'; té the Commissioner’s disciplinary
unifo;r"n_éd ari_d_’ non—uni;f'onnéd"é?npiéyée’fsé it is not.' hardtto imagine that non-uniformed
erﬁplof'ees 'ﬁo‘uld 'be'uﬁsét‘with the dlspantym héw fines are calculated. While ensuring
consfistgncy'm‘i ght make the Commlssmner ﬁioi*é popular >a'1_non"g' non-uniformed employees or
poss;i‘bly’b'oo-st moféle,_:it does not di_‘i*ectly i‘r’riﬁéct ;thé :_qumission_erfs power to discipline: Tﬁe’
Court also QbSéfVCé tha{ ‘ifthe Co@ﬁiissibqgr. décidéd thét he wanted to impose equal discipline

on uﬁifﬁnﬁed and ﬁonfﬁn-ifo;fmed pn}pi‘dyé\éis,ihen he cbu{d 'd‘§ :vs.o..i'n spite of the difference in the
valﬁe' ofa day%s pay between tﬁgs;e two groups by issuing yl'aAr‘.ger ﬁi;es (by-penalizing more days)

" to uniformed employees.than to non=uniformed employees.

Sum‘jxlary .

To be.cl.ear;‘thj‘s'f(jouzft can oﬁiy.bo;lsiéeﬁ WﬁethefBCjB’sju’s't_iﬁcation was rational. The
Cburf cannot méke its own dete@niﬁatibn and, he’re,;B(:ZBj proVi'ded é-rational basis for ifs
‘ cqnciﬁsion"tha§ chénging"the vélu‘eﬂo‘f a day’s pay was ﬁo_t ine)étricably iﬁtertwined vyith the
Comrﬁis.sioﬁer’éf,pc;wer ~tofdi'sléiplirie.‘ The Commissioner’s ability to impose informal and formal
discipline ori‘:}T;iS'employee_s 'is'i?lo't--(;irectlsf, éﬁ‘ec't,édl by {ghé value of a day’s pay. In fé‘ct, the
Qorﬁmissiohcr couijd imp05'c_<g_(;uaél;{_dis;cipl-jﬁe folunifor%ﬁed and non=uniformed members through

the amount of discipline i‘m_pos'ed..‘: .
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Accordingly, it is hereby
- ORDERED and ADJUDGED that the motions to dismiss by respondent BCB (Mot Seq
003) and by UfA (Mot Seq 002) aré granted, the petition (Mot seq.001) is dismissed, and the
clerk is directed to enter judgmenf accordingly.

This is the Decision, Order and Judgment of the Court.

Dated: March 14,2018
New York, New York

ARLENE P. BLUTH., JSC

HON. ARLENE P. BLUTH
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