SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 49

In the Matter of the Application of
LLEWELLYN LIBERT,
Petitioner

For a Judgment under Article 78 of
Civil Practice Law and Rules,
Index No. 401234/97
-against-

NEW YORK CITY BOARD OF COLLECTIVE
BARGAINING and NEW YORK CITY OFFICE
OF COLLECTIVE BARGAINING,

Respondents.
HERMAN CAHN, J.:

In this Article 78 proceeding, the petitioner seeks an order
annulling and setting aside a determination (Decision No. B-1-97)
of respondent Board of Collective Bargaining (‘'Board') of
respondent New York City Office of Collective Bargaining (“OCB™)
dated January 30, 1997. Respondents have moved to dismiss the
petition on the ground that this proceeding is barred by the
thirty-day limitations period applicable to Article 78 review of
Board decisions, which is contained in section 213(a) of the New
York State Civil Service Law.

On July 11, 1994, petitioner was initially employed in the
civil service position of Provisional Principal Administrative
Associate, Level Il (PAA-11) and assigned to the Department of
Health"s Tuberculosis control unit in the in-house title of Special
Assistant to the Program Management officer, Joseph Slade.
Effective April 13, 1995, petitioner™s title was administratively
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changed from PAA-11 to the non-competitive civil service title of
Community Associate. Petitioner alleges that the change was
occasioned by the fact that appointments were then being made by
the City from a Civil Service list, and that petitioner was at risk
of being replaced by someone appointed from the list had his title
not changed. Petitioner®s supervisor recommended and urged him to
accept the change i1n title, representing that it was the only way
to save his job. The job staff, however, did not change as a
result of the change iIn title, and petitioner continued to perform
the same functions and duties he previously performed in the same
office, at the same address, and for the same supervisor.

Effective August 29, 1995, petitioner was terminated from his
position with the Department of Health, approximately four and one-
half months after the title change.

Petitioner®s union, Local 371, Social Services Employees Union
("'SSEU Local 371'), filed a Step 1 grievance contesting
petitioner”s termination. When no response was received to the
Step I grievance, the union filed a Step 11l grievance on November
24, 1995. No response to this grievance having been received, the
union filed a request for arbitration on February 15, 1996. On May
23, 1996, the City of New York filed a verified petition
challenging the arbitrability of petitioner"s grievance. On August
9, 1996, SSEU Local 371 filed an answer, and on September 4, 1996,
the City Filed a reply. The Board rendered its determination in
Decision No. B-1-97 on January 30, 1997, granting the City"s
petition challenging arbitrability on the ground that petitioner
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was a non-competitive employee with less than six months in-title
at the time his employment was terminated, and, therefore, was
not covered by the parties agreed upon grievance procedure.?!

Respondents allege that a copy of Decision No. B-1-97 was
served upon SSEU Local 371 by certified mail to the union®s
attorney of record, Jeffrey L. Kreisberg, Esq., on January 31,
1997. It is also alleged that the-decision was actually received
by Kreisberg®"s office on February 3, 1997, as is evidenced by a
U.S. Postal Service return receipt. The instant Article 78
proceeding was commenced by petitioner, acting pro se, on March 21,
1997, 52 days after the claimed service of the decision on SSEU
Local 371"s attorney.

Petitioner™s original petition alleged that the Board should
have denied the City"s May 23, 1996 filing of a petition
challenging the arbitrability of his grievance on that ground of
untimeliness. Petitioner relies on OCB"s own rules, specifically
title 61, chapter 1, section 1-06 (d) of the-New York City Rules and
Regulations (“NYCRR™), which provides as follows:

A request for arbitration may contain a notice that a
petition for final determination by the board, as to
whether the grievance is a proper subject for
arbrtration, must be served and filed within ten (10)
days or the party served with the notice shall be
precluded thereafter from contesting in any forum the
arbitrability of the grievance. A petition pursuant to

‘The City and SSEU Local 371 are parties to a collective
bargaining agreement covering the period January 1, 1992 through
March 31, 1995. Article VI (1) () of this agreement defines a
grievance to include “[a] claimed wrongful disciplinary action
taken against a full-time non-competitive employee with six (6)
months service in-title,....”
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81-07(c) of these rules? must be served and filed with
the board within ten (10) days after service of such
notice or the party served therewith shall be so
precluded.

It appears that the request for arbitration contained such a
notice, and that the City"s petition was filed on May 23, 1996,
more than three months after petitioner™s request for arbitration
was filed.?

Following service of respondents® motion to dismiss,
petitioner filed a Second Amended Petition, in which he
specifically alleges that SSEU Local 371 breached its duty of fair
representation by (1) failing to raise the untimeliness of the
City"s petition as an affirmative defense iIn the answer i1t filed iIn
opposition to the City"s petition; and (2) refusing to pursue the
matter further after the unfavorable decision was rendered by the
Board. Although this proceeding was filed on March 21, 1997,
petitioner claims that he did not become aware of the union®s
breach of its duty to him until March 24, 1997. (Affidavit of
Llewellyn Libert sworn to on April 25, 1997 at 14).

The rights and obligations of public sector employees and
unions are governed by article 14 of the Civil Service Law (Civil
Service Law 8 200 et seq.; Baker v. Board of Educ., 70 NY2d 314,
319). Section 213 of that law provides that final orders of the

*Section 1-07(c) refers to petitions regarding the scope of
collective bargaining and grievance procedure.

’I't should be noted that the ten day period runs from service
of the request for arbitration (22 NYCRR & 1-06 (d]). The record on
this motion contains only the date the request for arbitration was
filed with the Board, not when it was served on the City.
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Board are reviewable under CPLR article 78 "upon petition of an
aggrieved party within thirty days after service by registered or
certified mail of a copy of such order upon such party. . . .” Here,
respondents argue that a copy of the decision was served on the
attorney of record for SSEU Local 371 -- petitioner®s duly
certified bargaining representative -- on January 31, 1997 in
accordance with the statute. Thus, the iInstant Article 78 petition,
being filed more than 30 days following said service, is time-
barred.

Although the: alleged service was on the attorney for
petitioner®s union, and not on the petitioner himself, the service
is proper (Kalinsky v. State University of New York at Binghampton,
2.14 AD2d 860). However, respondents have not met their burden on
this motion of showing that a true or properly conformed copy of
the Board"s decision was served by certified mail on SSEU Local
371"s attorney. The affidavit submitted in support of this
motion is from the Deputy Chair and General-Counsel of the OCB, who
does not give the basis for her personal knowledge of the alleged
service. While she submits a copy of a return receipt card, there
is nothing to tie that receipt to the alleged service of a copy of
Decision No. B-1-97 on SSEU Local 371°s attorney. Moreover, the
copy of the decision allegedly served (or at least the copy
attached to respondents® motion papers) is unsigned, nor is It a
copy which has been conformed. Accordingly, respondents have not
met their burden on this motion to dismiss.

In any event, even assuming that SSEU Local 371"s attorney was
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properly served with a completely conformed copy of Decision No. B-
1-97 on January 31, 1997, petitioner correctly argues that the
proceeding is not untimely because of the 1990 amendment to CPLR
217 adding subsection 2 (b) (see, L 1990, ch 467) This subsection
states, in pertinent part, that:

Any action or proceeding by an employee or former
employer against an employer subject to article fourteen
of the civil service law..., an essential element of
which is that an employee organization breached its duty
of fair representation to the person making the
complaint, shall be commenced within four months of the
date the employee knew or should have known that the
breach has occurred, or within four months of the date
the employee or former employee suffers actual harm,
whichever is later [emphasis added].

Petitioner has amended the petition to allege that SSEU Local 371
breached i1ts duty of fair representation by failing to raise the
untimeliness of the City"s petition challenging petitioner"s
request for arbitration, pursuant to 13 NYCRR 81-06(d), as an
affirmative defense in the answer it filed in opposition to the
City"s petition (see, Civil Service Law 8203). Petitioner also
claims that his union breached its duty of fair representation to
him by refusing to pursue the matter further after the unfavorable
decision was rendered by the Board, and presumably, by failing to
commence an Article 78 proceeding within 30 days or advise
petitioner of said time constraints. Since this proceeding was
commenced within four months of the date petitioner alleges he
learned of his union®s breach of duty, it is not time-barred.

For the foregoing reasons, It is hereby

ORDERED that the respondents, motion to dismiss the petition
is denied and respondents are directed to serve and file an answer
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to the Second Amended Petition within thirty (30) days of service
of a copy of this order upon their attorney with notice of entry.

Dated: December 24, 1997

ENTER:

J. S. C.




