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This matter wa s commenced wi t h t he f i l ing o f the

petition of the Ci ty of Ne w Yo r k, by i t s Of f i ce o f Munici -

pa l Labor Re l a t ions , on J anuary 30 , 1 978 . ~he p e t ition

s e e k s a n o r de r of t h i s Boa r d con s o lida ting a c o l lec t ive

bargaining unit o f a pp r ox i ma t e ly 1 .8 00 emp loyee s i n s ome

fifty- seven p ub l i c health s e rvi c e ti tles c ov e r e d b y Ce r t i -

fication 46F-75 (a s a me n de d ) , (hereinafter " Uni t I" ) , with

a c o l lec t ive b a rgain i n g un i t o f approximately ninety - one

public health nurses - Re g i s t e r e d Nu r s e s (Pe r Se s s ion) -

c ove r e d b y Ce r t i f i c a tion 9 NYCDL No. 38 (as a me n ded ) .

(hereinafter "Unit II "). Unit I is represented by Di s t r i c t

Council 37 , AFSCME, AFL-C I O (h e r e i n a f t e r "D .C. 37 " ); Un i t II

i s rep resented b y Nurse s As s oc i a t ion o f t~e De p a r t me n t o f

Heal t h o f the Ci t y o f Ne w Yo rk ( he r e i na f t e r I' the As soc i a ti o n !')

amenkin
Typewritten Text
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D.C. 37 has taken no position with regard to

the petition. The Association filed its Answer on

February 10, 1978, opposing the petition and demandin~

that the Association be afforded an "opportunity , ••

to be heard."

Duly noticed oral argument was held before the

Board at its offices o n May 1, 1978 ', a t which represen-

tatives of the City of New York and of the Association

appeared and were heard, respectively, in support and in

in opposition to the unit consolidation requested in the

petition.

positions of 't h e Parties

2

The City maintains that e mp l oyee s in Units I and I I

perform related work, ha ve s imi l a r e d u c a t i o n , experience

and skills, and thus share a community o f interest. The

petition alleges , more o ver, that the proposed consolidation,

by reducing the number of units wi t h wh i c h the City must

bargain and the number o f contracts it must negotiate and

administer, would f o s t e r the i mp l e me n t a t i o n of a uniform

labor relations polic y, effect e c o nomi e s of time, money

and effort, promote e f f i c i e n c y in the operation of the

public service and further sound labor relations.
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The As s oc i a t i on argues t ha t i t has acted a s

collective bargaining representative o f its members i n

full conformity wi t h all requirements of t he New Yor k

City Co l l ec t i ve Bargainina Law (the "NYCCBL") a nd t he

Revised Consolidated Rules o f t he Of f i c e o f Co l l e c t ive

Bargaining; t hat the proposed conso l i da t ion wou l d wr o ng -

f u l l y dep rive the "Assoc i at i on o f i t s r igh t to c o n t i nu e

t o f un c t ion "; wou ld cont rave ne the po l i c y und e r lying t he

NYCCBL a s se t f o rth i n §11 73- 2 . 0 t he reof ; a nd would

v i ola t e t he prov is ions o f §1 173-4 . l of the NYCCBL q r a n t -

ing to pu blic employees r i g h t s o f s e l f - o r 9 a n i z a t ion a nd

3

t h e righ t to ba rga i n c o l l e c t ive ly t h roug h representat ive s

o f the i r own choo s ing. I t i s c l a i me d by the Association

that t he pe t it ion her e i n "at t e mp t s to dep r i ve the respon -

den ~' o f " t he f u l le s t f r e e dom o f e xe r c i s i n g t he rights"

g r a n t e d unde r t he NYCCBL , a n d c l a i ms tha t t he t e r m

"corrunu n ity of inte re s t o f the employe e s " a s u s e d i n Rule 2.10

o f t he Ru les of t he OCB, which de a ls with de t e r mi na t i o n of

a pp ropriate un its, r efers to emp l o y e e s no t y e t ce r t i f i ed

and not t o empl oyees, s u c h as t hose repr esented by respon -

de n t r "who have a l r e a d y o b t a i ned c e r t i f i c a tio n " a nd whose

"interests

t e e t ed "

. have f or y e a r s bee n fu l l y a nd du ly p r o -

Th e As s o c i a t io n a l l e a e s t h a t it "h a s l a rge

ve s ted in t ere sts " wh i c h wo u l d be d i s r u p t e d by t he g r a n t

o f the Ci ty ls peti ~ ion a nd claiffis ~ ~a t A s soc i a t ~ c ~ me mbe r s

would be depr i~e d o f pr ope r t y r i c h ts withou t due ~ roce s s

o f law.
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Discussion

The New York City Collective Bargaining Law was

enacted pursuant to the option created by section 212 of

the Taylor Law under which local governments are permitted

to adopt provisions and procedures "substantially equiva-

lent" to the Taylor Law.

It is the clear purpose of both laws to promote

collective bargaining as the preferred means of regulating

the relationships between governments and public employees;

and, in furtherance of this purpose, to grant rights of

organization, choice of representatives and other protec-

tions of pUblic employee exercises of their rights (NYCCBL

51173-2.0; Taylor Law 5200). There is, however, no e v i de nc e

of legislative intent to protect unions, a s such, or to vest

unions with special rights or prerogatives as a result of

certification. In other words, the essential c onc e r n s i n

the issuance of any certification relate to protection of

4

public employee rights of organization and collective bargain-

ing on the one hand, and, on the other, to the protection of

the public interest, o f e f f i c i e n c y in government a n d the

maintenance of a sound s y s t em of municipal labor relations

NYCCBL 51173-5.0 b). Any benefit which may redound to

a union in the process is incidental . A union may thus
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validly maintain any given position, argue effectively fo r

any particular resolution of a question o f representation,

only to the extent that the end which it seeks c orresponds

both with the wishes of a majority of the affected

employees and with the maintenance of a rational and work-

able labor-management relationship.

One o f the reasons f or the i n c l u s i o n i n t he

Ta ylor Law o f provision f o r a separate a nd d i f f e r en t, a l be i t

"substantially equivalent," Ne w York City public s e c t o r

labor relations law, wa s the recognition t h a t New York Ci ty

was far in advance o f the rest o f the s t a t e in the i n t r od uc -

tion o f collective bargaining practices in public sec t o r

5

emp loye r - e mp l oy ee relations. Ma yo r a l executive o r de r s p r e d a t -

ing the Taylor Law and t h e NYCCBL , f o r instance, ha d pe rmi t t e d

New Yo r k Ci t y employees to o r ga n ize a nd join labor unions fo r

more t h a n t e n ye ars prior t o enactment o f t ho s e laws . That

right ha d been e xe r c i s e d t o s u ch a de g r e e that by the t i me

the Taylor Law wa s e n a c t e d , ma nda t ing that a l l p ub l i c emp l o y e e s

in New Yo r k State be afforded the right t o organize and j o i n

un i o n s a nd to bargain c o l lec t ive ly wi t h their employers, there

were already in New Yo r k City app r o x i ma te ly 500 b a rga ining

units of municipal e mp l oye e s. Some o f these units we re a f f i l i -

ate s of unions representing o t he r mun i c i p a l e mp loyee units;
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others were purely a d hoc, independent associations. Certi­

fication by the New Yo r k City Department of Labor in the pre-

Taylor Law period wa s based to a considerable d e g r e e on t he

building block policy of e n c our a g i ng union organization.

Thus , extent of organization by t i t le and department wa s a

ma jor f actor i n unit de t e rmi n a t i on s . Representati ve status

was thu s achieved, no t on t he b a s is o f a ny s uch c omp r ehe n -

s i v e crite r ia as in the p r e sen t statute , b u t upon t he

degree o f s uc ces s e n joyed by a union s e eking fo rmal r epre-

sentati on s t a t us in i ts organiza t i ona l effo r ts up t o t he

time o f c e r ti fica tion. Thus, wh e r e a s PERB, t he a g e ncy wh i ch

administers th e Taylor Law, wa s a ble t o de c ree , sho rtly a f te r

the l aw c ame int o effe c t, that collective bargaining at the

s tate lev e l wou l d be cond u c t e d wi t h six ba rgain ing uni ts,l

the Office of Collect i v e Ba rgain i n g comme nced its a dmi n i s t r a -

t i on o f the NYCCBL wi th an exi s t ing b a rga i n ing s t r ucture o f

many hu ndr e ds o f b a r gain ing units . Two t hings we r e a ppar e n t

to the dr a f ter s o f t he New Yo r k Ci ty l aw : fi rs t, t h a t thi s

patchwork s t r uctur e mus t be s e t i n order bo t h in t erms of

reduct ion o f t he numbe r of un i t s a n d o f the c ompo s i t i o n o f

un its ; and; s e c ond , that the restructuring wou l d nec e s sar -

ily be a slow a n d g r a d ua l p r o c e s s.

I
Employees o f the St a t e o f Ne w Yo r k , e xc l ud i ng p r o f e s s i on a l

emp loyees o f the State U~ i ve rs i tv a nd memb e rs o f th e State
Po l ice wer e i niti a l l v de a lt with- in New York Sta t e , ~2SCME - and­
CSEA , 1 PERB 424 , a nd t he Court o f Ap pe a ls a f f i r me d t he f i~di ng
i n CSEA v Hel s by, 25 NY 2d 8 4 2 ( 19 69 ) .



DECISION NO. 2 8-78
DOCKET NO. RE-88-78

The legislative intent as to both points is

evidenced in the provisions of Section 1173-10.0 of the

NYCCBL,which reads, in pertinent part, as follows:

c. certificates or designations issued
by the depart::Irent of labor prior to the
effective date of this chapter and in
effect on s uch date shall ranain in effect
until t ermina ted by the board of certifi­
cation pursuant t o its rules. Nothing
cont.ained in this s ubdivisi on shall limit
the r:ower of the board of certif i cation to
detennine bargaining units differing f ran
those determined by the department of labor .

7

The -qu o ted l angua g e c l e a rly con t e mp lates changes in

the p r e -ac t b a rga in ing s t r u c t u re a n d a u t h o r i z es t h is Boa r d t o

make s u c h c h a n g e s ;2 t h e p rovis i o n a l s o recognizes t h e n e ed f or

a n o r d e r ly adaptation o f e x is t i n g s t r u c t u r e s a n d relati onships

to the c o ndi t i on s c reated by e nactment o f t h e new laws, a nd ,

ins t ead of ma ndating the i mmediate a nd c h a o tic invalidat ion

of a l l pre-act ce r ti f ications , di r e cts tha t existing ce r tif i ca-

tions c o n t i n ue in e ffe c t u n til cha nged by the Bo a r d .

We hav e acted i n p u rsu a nce o f thi s mandate a n d have

reduced t h e n umbe r of un its wi t h wh ich the Ci ty mu s t neg o t i a te

from the a p p r o x i ma te ly 50 0 wh i c h e x is ted wh e n t h e NYCCBL

beca me e f f e ct ive to 87 u n its a t t h is t i me .

2
Decisions Nos . 17 - 70 , 6 2- 71 .



DECISION NO. 28-78
DOCKET NO. RE- 88-78 8

In our earliest decisions, we recognized the legisla-

tive mandate for a rationalization of unit composition. We

then commenced a policy of reducing the great number of units

and created new units based on broad occupational groups. We

have constantly resisted fragmentation of units and have

favored the certification of large comprehensive units including

as many employees and titles as may practicably and effectively

be expected to bargain as single entities. Our well-settled

policy favoring the c o n s o l i d a t i o n of units is clearly consistent
3

with these ends a n d in conformity with the l e g i s l a t ive intent.

Unit II , the un i t represented b y t h e respondent

Association , was c e r t i f i ed b y the New York Ci t y Department

of Labor in 1 967, ~rior t o e n a c t me n t o f the NYCCBL.

No f i nd ing as t o the a pp r opr i a ten e s s o f that u n i t p u r s u a n t

to §1173-10.0c has e v e r been made by this Board. The Ci ty

o f New Yo r k , a s public e mp l o y e r under the ter ms o f the

NYCCBL a n d o f t h e Taylor Law, i s entitle d to a f i n ding as

to the a p p r o p r iateness o f t he unit he r e in q u e s t i o n , a n d by

its pet i t i o n h e r e i n now s eeks such a finding. The a u t ho r i t y

and duty of this Board t o make such findings in c o nfor mi ty

with §1 1 7 3 , l O.Oc is i n n o way diminished b y any o f t he

arguments advanced by r e s po n de n t Association. We wi l l t h e r e -

3
District Council 37 , AFSCME _ and - Ci ty o f Ne w 'Yo r k ,

Decision No . 6 8 - 7 4 :
"Indeed, this statutory respons ibili ty embraces not only the
certification of new r epresentatives in appropriate bargain­
ing units , but also entails a duty to rroni tor and reexamine
on a oont inuing basi s all exi s t ing baraa inina uni ts wi th a
vi~N to pr omot ing efficient opera t i on of the publ i c se rvice
and sound l abor rel ations . "
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fore proceed to consideration of t he unit finding sought

in the petition.

All of the employees represented b y the r e s pon -

dent Association are Registered Nurses (Per Session)

employed by the New Yo r k City Department of Health.

Unit II , the un i t with wh i c h the City s e eks to

have Unit I consolidated c on sis t s o f v a rio u s health care

t i t l e s s uc h as Med ica l Rec o r d Librar i a n s , Institutional

Inspectors, Ps y c ho log i s t s , Anaes t h e t i s ts , Public He al t h

Sanitarians, and othe r Public He a l t h t i t l e s , i nclud ing

Public Health Nurse s (Se s s ion). The l a t ter' are i n almost

every detail , identica l wi t h the Reg i s te r e d Nu r se s ( Pe r

Session), who c ompr ise the uni t represen t e d b y r espondent

Association .

The re spective job s pecifica t i o n s f o r the two

t i t l e s read, i n pertin en t p a r t , a s f o llows:

9
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REGISTERED NURSE (PER SESSION)

Under supervision , performs professional
nursing duties in a public health nursing
program in a school or clinic setting.

Qualification Requirements

New York State Registered Professional
Nu r s e License.

Lines o f Promotion

None, non-competitive .

PUBLIC HEALTH NURSE (SESSION)

Under s u pe r v i s i o n , performs public health
nurs ing functions in a general public
health nursing p r o g r am.

Qualification Requirements

New York State license as a Registered
Nurse and certification as a Public He a l t h
Nurse (Grade III).

Lines of Prcmotion

None, non-competitive.

10

.. .. .

..
" , ,. '

.-: . ~ ':" ' - '
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The similarities between the Re g i s t e r e d Nurse (Pe r

Session) a nd Publ i c Health Nur s e (Session) titles a p pr o a c h

the point of identity . Both require c a n d i d a t e s t o be

licensed Registe red Nu r s e s; t he duties and functions a r e

almost identical; bo t h a r e in t he non-competitive c l a s s

of the civi l Service . Fa r mo r e disparate t itles a re

i nc l ud ed i n single unit s as a matter o f r e g u l a r p r a c t i c e by

11

thi s Board as we l l as by a na logous l abor rela t ions a ge n c i e s

such a s t h e Nat iona l Labor Rela t ions Boar d and the Ne w York

State Public Employment Re l a tions Boar d . 4 We find that t he

e mp loymen t o f these ti t les i n the City' s h e a l th serv ices ,

their s imi lar public h e a lth n u r s i ng f unc t i o n s a nd du t ies ,

t heir identical educ a tiona l background s a n d lice n s e d profes-

s ional s t a t u s c o nstitu te a c ommun i ty o f interes t such as

t o wa r r a n t thei r i nc l us i o n in a single un it .

Hi s t o r ica l ly, the ti t l e Registe red Nur se (P e r Session)

has bargained a s a s e p a ra te, s ingle t i t l e uni t . I n te rveno r -

As s o c i a t i o n main ta ins tha t t h e major i ty o f t h ese e mp l o ye e s

wo u l d f a v o r a continua tion o f this c o nd i t i o n as c e r t i f i e d

by the De par tment o f La bor ; a s suming, arguendo, t hat t he

4
In o n e s uch case , Ci ty of New Yo rk - a n d - D.C. 37, AFSCME,

Decision No. 31 - 74 , we s a~d :

"As for the i s sue o f camnmity of int eres t, whi le there are
differences in j ob duties and no common line of proaress ion
or trans fer fran arnono the var ious lob tit l es -..:e
f ind such Ciff e rences ~no bar to con~lida.tion . ' I
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Intervenor - Association is correct that such would be the

choice of a majority of Registered Nurses (Pe r Session),

we do not accept the further contention of the Association

that this preference on the part of its members i s a bar

12

to the grant of the petition herein. The As s o c i a t i on recog-

nizes that the statutory guarantee to public employees of

"the fullest freedom o f exe r c i s i n g the rights g r a n t ed "

under the NYCCBL i s c o up l e d i n §1Ii 3-5 .0 b(l) wi t h the

proviso that i t be "consistent with the e f fic ien t o pe r a t i o n

of the pub l i c service a nd sound l abor relations" but s i mp l y

denies t h a t t he r e i s a ny i n c o n s i s t e n cy with the terms o f the

proviso in the separate ce r t i f i c a t ion o f the unit o f Reg i s -

tered Nurses (Pe r Session). With this we do no t agree.

Applying this reasoning o n a g e n e r a l basis rather t ha n i n

the s i ng l e c a s e now before us, we wo u l d have l e f t largely

undisturbed t he mo r e tha n 500 uni ts i n e x i s t e n c e when we

began o u r s t ewa r d s hip o f mun icip a l l abor r e l a t i o n s. Each

c o l lec t ive b a rgainin g un i t i s o n e more e n t i ty with which

the Ci ty of New Yo r k must ba rga i n c o l l e c t i v e l y ; a s t o e a c h

there i s a separate c o n t r a c t whi c h mu s t be a d mi n i s t e r ed by

the Ci ty; e a c h s uc h c o n t rac t g e ner a t e s separate g r i ev a nc e s

and requires discrete interpretation and arbitration;

all o f which tends to produce d i s s i mi l a r terms and co ndi-

tions o f employment for e s s e n t i a lly s i mi l a r employees.
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It is our view that it is precisely this kind of duplicate

activity and disparate result which is intended to be

13

eliminated by the quoted proviso of §1173-5.0 b (I). It is

this view which has informed our well-settled policy o f

favoring the consolidation of pre-act bargaining units, and

the effort we have c o n s i s t e n t ly maintained throughout our

administration o f the NYCCBL by r educing the n umbe r o f

bargaining uni t s, r e s i s t i n g the f r a gme n t a t i o n o f u n i ts a nd

seeking t h e deve lopme n t o f broad, c omp r e hensive mu l ti -t i t l e

units. 5 In t he fo rmu l a t ion a nd i~plementation of t h is po l i c y,

while giv i n g d ue we i g h t t o i ssu e s o f c o mmunity o f intere s t

and t h e wi s hes o f a f fe cted e mp loyees , we ha v e also mai n t ai n e d

the balance , as ma nd a t e d by o u r s t a t u t e , be t ween the se c o n s i d e r -

ations and those o f p r o mo ting t he e f f i c i e n t o pe ra t ion of t he

public s e rvi c e a n d sound labo r r e l a t i o n s . I n con temp l a t ion

of this p o l i cy a nd p r a c t ice a s we l l a s the underly ing l egis-

lative intent o f t he d r a f t e r s o f t he NYCCBL , un i t s s uc h a s

the single-title un i t represented b y t h e Intervenor a r e

clearly inappropriate.

5
As we s a i d i n De c i s i o n No . 31 -74 , s u p r a :

"The Board has found that s uch policy ob3ec t ives (consolida t i ons )
are j us tified by the need t o simplify and reduce the tas k of
negoti a tions , and the desirability o f achieving grea t er uni ­
formit y of cond i t ions anong s imilar c l a sses o f ennlovees , loose
ccrrmuni tv o f i nt e re s t s are similar and not di ve rse (Ceci s i ons
Nos . 44-68 and 41 -73) . "
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We find that Certification No . 46F-75 (as amended),

covers approximately 1,800 employees of whom approximately

1,400 are on voluntary dues checkoff to D.C . 37. Therefore,

D.C. 37 represents a majority of the employees in the unit,

as consolidated herein, i n c l u d ing the 91 Re g i s t e r e d Nur s e s

(Per Session).
o R D E R

NOW, THEREFORE, purs ua n t to the powe r s v e s t e d i n the

Board o f Ce r t i fi c a tion by t h e New Yo r k Ci ty Co l l e c t ive

Bargaining Law, it i s her e by

ORDERED that Certi fication 9 NYCDL No. 38 (a s ame nde d )

and Certification No . 46F- 7 5 (a s amended) b e , a nd the s ame

hereby a r e , combined an d con s ol i d a t e d s o as to c on s t i t u t e o ne

ba rga i n i ng unit (to be c i t ed by t he p r esen t Dec is ion Number),

cons i s t ing o f the ti t les s e t fort h in the App e nd i x t o th i s

Or d e r ; a n d it is hereby
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CERTIFIED that District Council 37, AFSCME, AFL-CIO,

is the exclusive representative for the purposes of collec-

tive bargaining of all employees in the consolidated unit.

DATED: New York, New York

May 31, 1978.
ARVID ANDERSON

C h a i r man

WALTER L . EISENBERG
M e m b e r

ERIC J. SCHMERTZ
M e m b e r

15
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A P pen d i x

The titles and title code numbers of the employees

affected by this decision are as follows:

51012/21

50101
50102. 09446
51065

09226

51380
51102
31415
51008

50811
00121
50410. 09534
50405
51210

00266
95440
51211
00173
52700, 09297

Dental Assistant
Dental Hygienist (including CETA)
District Supervising Public Health

Nurse
Doctor's Aide (CETA)

Patient Care Review Analyst (CETA)
Pediatric Nurse Associate
Physical Therapist
Physician Assistant
Physician's Assistant (incl. CETA)

Medical Record Librarian
Medical Utilization Review Analyst
Nutritionist (including JOP)
Nutritionist Trainee
Occupational Therapist

Environmental Health Technician
Health Aide
Institutional Inspector
Junior Public Health Nurse

Anaesthetist 53101
Assistant Director of Rehabilitation 60385
Assistant Public Health Adviser(C.D.C.) 51190
AUdiologist 51238

Chief psychologist 52170
Communicable Disease Case Finder (CETA)09363
Consultant Public Health Nurse

(including specialties)
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Principal Institutional Inspector
Principal Nutritionist
Principal Public Health Sanitarian
Psychologist

Public Health Adviser (C.D.C.)
Public Health Assistant (incl. CETA)
Public Health Epidemiologist

Public Health Nurse
Public Health Nurse (Session)
Public Health Sanitarian
Public Health Sanitarian Trainee

Registered Nurse (Per Session)
Rehabilitation Counselor

Senior Anaesthetist
Senior Institution 1 Inspector
Senior Medical Record Librarian
Senior Medical Utilization Review

Analyst
Senior Oc c upa t i on a l Therapist

Senior Physical Therapist
Senior Psychologist
Senior Public Health Adviser (C .D .C.)
Senior Public Health Sanitarian

Senior Rehabilitation Counselor
Senior Speech and Hearing Therapist
Speech and Hearing Therapist

Supervising Audiologist
Supervising Dental Assistant
Supervising Institutional Inspector
Supervising Medical Record Librarian
Supervising Nutritionist

Supervising Public Health Nurse
Supervising Public Health Sanitarian
Supervising Therapist

31465
50465
31260
52110

51191
81805, 09451
51181

51011
51006
31215
31211

51003
51213

00124
31435
50836
00275

51235

51236
52135
51192
31235

51215
00195
51212

51240
00221
31455
50837
50460

51060
31255
51241




