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OFFICE OF COLLECTIVE BARGAINI NG
BOARD OF CERTIFI CATIO N

x
In the Matter o f

DISTRICT COUNCIL 37, AFSCME,
AFL- CI O, and its affiliated
Locals 375, 1219, and 1414

-and-

THE CITY OF NEW YORK AND RELATED
PUBLIC EMPLOYERS
- - - - - - - - - - - - - - - - - -x

DECISION NO. 6 8-74

DOCKET NO. RB -40B-73

DECISION AND ORDER

In August 1973, t he Boa r d of Certification initiated

a proposed consolidation of 24 ins pectorial titles, clas sified

(with o ne e x c e p t ion - Safety Offic er) in two closely related

Occupational Groups. The proj ected consolidation involved

twelve c e r t i f i c a tes (including o ne b ased o n v oluntary r ecogniti on)

issued to three local unions a f fil i a t e d with D.C . 37, AFSCME,

AFL-CIO, to wit, Locals 3 7 5 , 1219 a nd 1414.

All three locals, as we l l as D.C. 37 itself, opposed

the inclusion in the proposed cons olidated un i t of four titles

( 3 units):

Watershed I nspector - cer t i f ied to Local 1414

Demolition Inspector and Senior Demo l i t i o n
Inspector c ertified t o Local 1219

Supervising Demolition I ns pec tor - certified
to Local 1219

amenkin
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In Decision No. 96-7 3, the Board comb~ncd 20

"techni c al" inspe ctor titles repre s e nte d by Ci vil Se r v i c e

Technical Guild , Lo ca l 3 75 D.C. 37 AFSCME, AFL- CI O into ~

single unit, no obj e ction havi ng b een p os ed t o thi s mu c h

o f the proposed c o nso l i d a t ion . The Board r e s erv ed de c is i o ll

as t o whether the f our disputed watershed a nd d emol it i o n

inspector titles should be joined with the consol idated un i t ,

and ordered a hearing t o take evidence concerning t he un i t

placement o f the d i s p u t e d t itl e s . Such a hear ing was he l d

before Erne st Doer f ler , Esq., Tr ial Examiner , o n Ma rch 13

and Marc h 19, 19 74.

Burden o f Proof

At the outset o f t he hearing, the unions r a is e d

the ques t ion as t o wh o has the burden o f proof t o show that

a Boa r d -prop o sed c o ns o l i d a t e d unit is (or i s not) appr opria t " .

They con t e nd e d that the Board of Cer t i fication, a s t h e mo v inc,

party , has the o b l iga t ion t o e s tablish that t he proposed u n i, ' .

i s appropriate, i.e . tha t it me ets the s t a t u t or y s ta nda rd s

govern i ng the determination of bargaining unit s .

However , a represent ation hearing i s no t an ad ve r s a r y

proceed i ng bu t r a t he r is part o f a continuing inv e s ti gati o n

b y th e Board (Rul e 1 .5). The Board o f Ce r t ifica t ion i s not

an i n t e r e s t e d party i n the s e n se t h a t it r epre s e n t s e itller

pub l ic e mp l oye e s o r t h e p ub l i c emp loyer . Its .t u t.ho r i t y a nd

its s t a tutory re a son for being a re t o d e t.e r mi no t he g r o u p in ,:, ';
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o f emp loyees a p pr op r i a t e fo r bargaining (§1173- S. 0 b . o f

NYCCBL) . Indeed , t hi s statutory r e s p o ns ib i l ity embrace s

not only the cer t i f ica t ion of new repre s entative s i n

a pprop r i a te barga i n i ng units , bu t also e nta i ls a duty to

monitor and r e examine on a c o n t i n u i ng b a si s all e x i s t ing

b a rgain i ng u n i t s wi th a v iew to promo t i ng ef f i c i e n t ope ration

of the pUblic service a nd s o u nd labor relations . In pract ice,

thi s has been found t o req uire continui ng ef f o r ts t o r e d uc e

the number o f bargaining units in a manner compatib le wi t h

s t a t u t o r y c r i ter ia , i. e ., full freedom o f public emplo ye e s

t o exe r c ise their rights under the Ne w Yor k Ci ty Colle ctive

Barg aining Law, commun i t y o f interest among the e mployees;

the hi story of coLl c c t rvc- l·r:.:'g a i n i ng , the effect o f the

unit(s) on the e ff i c ien t o pe ra t i o n o f the pub lic s e rvi c e

and sound l a bo r r elations, and the e f f ective authori t y o f

the relevant government o f f i c i a l s to bargain. For all the

fo regoing reas ons, t herefore, the suggestion that t he Boar d

has a d u t y to pr ov e or d efend the appropriateness of a

propo sed cons olidation is ill-conceiv ed. Wh e the r c o ns o l i-

d a t ion is upon s t i pUl a t ion o f all th e parties, or o n the

motion of a p a r t y o r group o f p a r t ies , or is bei ng conside red

upon t h e Board ' s own motion, the Board i s, no ne theles s, th e

a r b i ter of ~he issue , not a d i s pu t a n t .
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Moreove r , n Board - i n i t i a t ed c onso l i da t ion proceedinq

i s simply a p ropos a l , an d not a f i na l determination

or statement of a fixed po s i t i on . No twi t h s t and i ng

the Board's g e n e r a l commitment to t he po l i cy o f

reducing the number o f barg a i n i n g u n i t s through

consolidation, it will weigh the unique considera-

tions in given cases that may a rgu e against con-

s o l i d a t ion. After hearing all the parties, the

Bo a r d wi l l review and r e e v a luate its conso l i d a t ion

prop o s a l in the light o f coun t e r - pr o posals and

o b j e c t i o n s pu t forward by the parties, if any.

In making its final determinat i on t h e Boar d may

amend its pr o posed consolidation by a do r t i ng

the parties' responses in who l e or in part , if

it believes that they wou l d b e t ter s erve the

c o l l e c t ive b a r g a i n i ng proc e ss; or t he Bo a r d may

reject such responses and e ff e c t u a t e the consoli-

dation as proposed .
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[ n the ins tant c a se , af ter pre liminary c o n-

s ideration o f the pos i tions of the parties , as set

f orth at he h ea r ing, th e Board of Cer t if ication

instructed Di rec tor of Rf'pr e sentati on McNamara to

e xp lore with t he par t ies a l terna t ive poss ibi lities

which would result in t he reduct ion of the number

of appropriate barga i n ing un its . During s uch

discussion~ the par ties agreed o n the fo llowing

conso l ida t i. o n s e

A. Ce r t ifica t ion No . 36 - 71 , cOHer ing
Demo l i t ion Inspec tor and Senior
Demol it ion Inspector , with Certi ­
f i c a t i on 9 NYC DL No . 28 , c o ve r i nq
Supervis ing Demolition Inspf'ctor ;

B. Ce r t if ica t ion MR- 9/ 65 , covering
Wa t ershe d I n spe ctor, with Cert i ­
fi cat i on CWR-lll/67 , cover i ng
Wa te r Pl a n t Oper a tor .

I ns o f ar as the forego i ng proposal s also have

meri t , and wou ld serve t o p romo te the c o l l e c t i v e

bargaining ~rocess a t t his time , we h e r eby a do p t th em ,

wi th the prov iso , howe ver, tha t the Board may i n f u t u r e

a dva n ce o t he r p r oposals for f u r t h e r c o ns ol idat ions

affec t ing these un its .
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Pursuant t o the powers vested in the Boa r d

o f Certification by the New York City Collective

Bargaining Law, it i s hereby

ORDERED that Certification No. 9 NYCDL No . 28

a nd Ce r t i f i ca t i o n No . 36- 71 b e and the s ame hereby are,

c ombined and c onsolidated so a s to constitute o ne

b a r ga i n i ng unit, a n d , with respect to such conso l i da ted

un i t , it is hereby

CERTI F I ED that Lo cal 121~, Di s t r ic t Council 37,

AFSCME , AFL-CIO, is the e xclu s ive r epre s entativ e f or the

pu r pos e s of colle ctive ba rga i n i ng o f all emp l oyees in

the consolidated unit, to wit: Demolition Inspector,

Sen ior Demol ition I n spec to r , a nd Sup erv i sing Demoli t i on

Inspector e mp loy e d by t h e City of New York a nd related

pUblic e mp l oyers SUb j ec t t o the jurisdiction of t he

Board o f Certific ation, and , further, SUbjec t t o ex is t -

ing contracts, i f any, covering any or all of said

e mp l oye es ; and it i s f ur t her

ORDERED that Certi fications MR-9/6 5 and CWR- l l l /67

be , and the s ame hereby are, combined and consolidated

so as t o consti tute one bargaining un i t , a nd , wi th

r espe ct to such c onsolida t ed unit, it is hereby
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CERTIFIED that Local 1414, Di s trict Co unc i l 37 ,

AFSCME, AFL- CI O, is the e xc l u s ive representativ e f or

the purposes of collectiv e bargainLng o f all e mp loyees

in the c onso lidated unit, t o wit : Wa tershed Inspector

and Water Plant Operator e mp l o y e d by the City o f New

York and related publ ic e mp l o y e rs s ub j e c t to the

j~risdiction o f the Bo a r d o f Ce r t if i c a t i o n , and, f ur ther ,

subject to e x i s t i n g contracts, if any, covering any or

all o f sai d e mp l oyees .

DATED : Ne w Yor k , N.Y.

De c ember 2, 197 4. ARVID ANDERSON

C h air man

ERIC J . SCHMERTZ
M e m b e r

WA LTER L. EISENBERG
M e m b e r
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The titl es and title code numbe rs o f the

e mployees affected by this decision are as foll ows :

Un i t A

Demo{l~on Inspector

Senior Demoli tion Inspe c tor

Supervising Demolition Inspector

Uni t B

Watershed Inspector

Wate r Plant Operator

32 41 5

32435

32455

34 4 1 5

9 10 10




