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THE COURT: In the case before me the

young person, P.G, has pleaded guilty to and
been found guilty of a number of serious

of fences. These findings of guilt include a
finding of guilt for wilfully failing or refusing
to conply with a non-custodial sentence inmposed
under the Youth Crinminal Justice Act contrary to
section 137 of the Act.

The young person has a short crimna
record. The record contains one previous finding
of guilt for an offence contrary to section 137
of the Act. The finding of guilt contrary to
section 137 which | have before me for sentencing
is a breach of a different non-custodial sentence
than that which led to the prior finding of guilt
on the young person's crimnal record.

In the case before ne, the Crown subnits
that given the young person's record and the
findings of guilt presently before ne for
sentencing this Court has the jurisdiction to
i npose cust ody.

The young person's original counsel took no
position, although M. Hansen, who has appeared
today as amicus curiae, has ably argued that the
Court does not have the jurisdiction to inpose
custody. He further takes the position that none

of the statutory gateways to custody provided for
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through section 39 of the Act have been opened.
Clearly, | must have the jurisdiction to inpose
cust ody before doing so

The issue which | nust first determne is:
Does section 39(1)(b) of the Youth Crimna
Justice Act require prior findings of guilt for
of fences entailing breaches of non-custodi al
sentences before custody can be inposed?

The issue can alternatively be put as: |Is
the statutory gateway to custody provided for
under section 39(1)(b) opened where the
"findings" of guilt for offences entailing
breaches of different non-custodial sentences
i ncl ude those which are before the Court for
sentenci ng? This question has been the topic of
signi ficant debate.

Section 39(1) of the Act provides:

"A youth justice court shall not

conmit a young person to custody

under section 42 (youth sentences)

unl ess

(a) the young person has committed a

vi ol ent of fence;

(b) the young person has failed to

conply with non-custodial sentences;

(c) the young person has conmmitted

an indictable offence for which an
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adult would be liable to

i mprisonnent for a termof nore than

two years and has a history that

i ndicates a pattern of findings of

guilt under this Act or the Young

O fenders Act, chapter Y-1 of the

Revi sed Statutes of Canada, 1985; or

(d) in exceptional cases where the

young person has committed an

i ndi ctabl e of fence, the aggravating

ci rcunst ances of the offence are

such that the inposition of a

non-cust odi al sentence woul d be

i nconsi stent with the purpose and

principles set out in section 38

In order to decide the issue | have before

nme, | nust attenpt to determine the intention of

Parliament contained in section 39(1)(b). |

rem nd nyself that the rule of |aw requires that

I not be overly creative in ny interpretation

Section 39(1)(b), as well as the rest of the

Youth Criminal Justice Act, reflects the will of

a denocratically elected governnent. |, as a

Judge who has received ny office through

appoi nt nent

amnot to interpret the statute in a

manner inconsistent with the will of Parlianent.
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In determining the intention of Parlianent,
the primary rule of interpretation is that of
literal construction. This rule of construction
is, "tointend the |egislature to have neant what
it has actually expressed": R v. Branbury
(I nhabi tants) (1834) as per Parker, C J., page
142.

There are other rules of statutory
i nterpretation which sone have argued as having
applicability to the correct interpretation of
section 39(1)(b). One such rule provides that a
statute is to be read as a whole. The rule

requires that the interpreter, make
construction on all the parts together and not of
one part only by itself": Case of Lincoln

Col | ege (1595) 3 Co. Rep. 58b, at 58b.

Every cl ause of a statute nust, "be construed
with reference to the context and other clauses
of the Act so far as possible to nake a

consi stent enactnment of the whole statute":
Canada Sugar Refining Co., Ltd. v. R [1898] AC

735 per Lord Davey at p. 741

Anot her applicable rule of construction is
t he "consequences to be considered" principle of

statutory interpretation. This principle sinply
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1 provi des that before adopting any proposed

2 construction of a passage susceptible of nore

3 than one nmeaning it is inportant to consider the
4 ef fects or consequences which would result from
5 that construction

6 In Gartside v. I.R C. [1968] A C. 553, at

7 p. 612 Lord Reid stated:

8 "It is always proper to construe an

9 anmbi guous word or phrase in |ight of

10 the mischief which the provision is

11 obvi ously designed to prevent and in

12 light of the reasonabl eness of the

13 consequences which follow from

14 giving it a particular

15 construction."

16

17 As one of the statutory gateways to custody,
18 subsection 39(1)(b) requires that before custody
19 can be inmposed it must be the case that the young
20 person, "has failed to conply with non-custodi al
21 sentences.” What the wording requires is sinply
22 a failure to conply with separate non-custodia
23 sentences. The subsection does not require prior
24 findings of guilt. Although it is true that the
25 wordi ng, "has failed to conply,” clearly

26 contenpl ates past events, the past event required
27 is sinmply a failure to conmply wi th non-custodi al
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sentences and not a prior finding or findings of
guilt for offences entailing breaches of

non- custodi al sentences. Since it only requires
a past failure to conply with non-custodial
sentences and not a past finding of guilt, the
statutory gateway to custody set out in
subsection 39(1)(b) would be available in this
case under that section's plain wording.

I find that the contrasting | anguage used in
ot her parts of subsection 39(1) bolsters the
argunent in favour of the literal interpretation
I have set out in the foregoing paragraph
Section 39(1)(a) requires, "the young person has
comitted a violent offence."* (enphasis mne)

Subsection 39(1)(c) also sets out a separate
gateway to custody which requires that the young
person, "has comitted an indictable offence,"*
puni shable in adult court by nore than two years
i mprisonnent and, "has a history that indicates a
pattern of findings of guilt."* (enphasis nine.)

Cearly, the wording of section 39(1)(a) of
the Act, "has committed a violent offence,” is
speaki ng of the matter before the Court for
sentencing. Equally clear is that the wording of
subsection 39(1)(c), "has commtted an indictable
of fence," is speaking of the matter presently

before the Court for sentencing and not an
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earlier finding of guilt.
It follows that where subsection 39(1)(b)

uses the wording, "has failed to conply with

non- cust odi al sentences,” the words, "has
failed," cover either a matter presently before
the Court for sentencing or past finding of guilt
entailing such a failure.

As well, it is also clear that subsection
39(1)(c) requires past findings of guilt where it
states, "and has a history that indicates a
pattern of findings of guilt." Surely if
Parliament had w shed subsection 39(1)(b) to
require prior findings of guilt entailing
failures to conply with non-custodial sentences,
it would have clearly referred to, "findings of
guilt,” in the same manner that it has in section
39(1)(c).

| find that there is no anbiguity in the
wor di ng of subsection 39(1)(b). Therefore, the
"Consequences to be Considered" principle of
statutory interpretati on does not apply.
Certainly it cannot be said that a litera
interpretation of subsection 39(1)(b) leads to an
absurd result.

In nmy view, it is quite apparent that in
enacti ng subsection 39(1)(b) of the Youth

Crimnal Justice Act it was Parlianent's
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intention to not necessarily require past
findings of guilt entailing breaches of

non- cust odi al sentences in order to open the
statutory gateway to custody provided through
that subsection. Parlianment intended that the
findings of guilt for offences entailing a
failure to conply with non-custodial sentences
could be those presently before the Court for
sentencing in order for custody to be avail able
as a sentence.

In arriving at this conclusion, | have
carefully considered the cases | have found which
deal with the issue. In the case of R v. J.H
[2004] O J. No. 5151, the Ontario Court of
Justice, sitting as a Youth Justice Court, cane
to a conclusion which is opposite to nmine. The
j udgnent sets out the argunents often referred to
by those who naintain that section 39(1)(b)
requires two or nmore past findings of guilt for
of fences entailing breaches of non-custodi al
sent ences i nmposed under the Act before custody is
avail abl e.

In J.H the young person had pl eaded guilty
to three breaches of two probation orders. The
Court was presented with a joint subm ssion for a
90-day custody and supervision order. The

custody was to be divided into 60 days of open
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custody and 30 days of conmunity supervi sion
The sentencing Judge in J.H rejected the joint
subm ssi on, holding that none of the statutory
gat eways to custody had been opened.

In J.H it was held, in ny view correctly,
t hat whether or not a young person has failed to
conply with the same non-custodial sentence on
one or several occasions was irrelevant when
consi deri ng whet her section 39(1)(b) was
triggered. The Court held that the |Ianguage of
section 39(1)(b) is unequivocal in requiring
non- conpl i ances of nore than one non-custodi al
sentence. Once again, | agree. However,
begi nning at paragraph 19 the Court in J.H held:

"The nmore critical question for

J.H., however, renmins whether the

non- conpliance(s) with the sentence

i mposed Novenber 5th, 2002, that is,

whet her the finding of guilt on each

of the breach offences presently

before the court, count for purposes

of section 39(1)(b) YCIA M view

is that these do not. For a

non- conpl i ance of a non-cust odi al

sentence to count for purposes of

section 39(1)(b), the non-conpliance

must be other than the one that is
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the basis for, or arising out of,
the offence currently before the
Court for sentencing. M viewis
that these do not. For a

non- conpl i ance of a non-custodi al
sentence to count for the purpose of
section 39(1)(b) the non-conpliance
must be other than the one that is
the basis for or arising out of the
of fence currently before the Court
for sentencing. It should be noted
at the outset that this viewis
sinmply a matter of judicial
interpretation of statutory wording
that is equivocal. It could be

taken either way."

J.H held that there had to be two prior
findings of guilt for offences each entailing a
failure to conply with a separate non-custodi al
sentence in order for custody to be available
under section 39(1)(b). In requiring the two
prior findings of guilt for offences entailing
breaches, J.H held that the "equivocal" |anguage
of the legislators in section 39(1)(b) reasonably
permtted either interpretation. At paragraph 29

the Court went on to say:

Court Reporters
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1 "Fourthly, is the consideration of

2 why clause (b) exists in s. 39(1)

3 YCJA. An analysis of the YCIA

4 plainly shows a bias in favour of

5 dealing with youth crine by

6 sanctions that are non-custodial, by
7 requiring the court to first

8 consi der all possible reasonable

9 alternatives to custody and

10 rejecting them and by reserving

11 custodi al sentences for the nost

12 serious offences and those invol ving
13 vi ol ence. How does the criterion

14 for custody contained in section

15 39(1)(b) reconcile with such an

16 anti-custody bias in the YCIA?"

17

18 At paragraph 31 the Court in J.H also stated:
19 “I'n other words, section 39(1)(b)

20 represents the attitude that "enough
21 is enough” with sonme offenders. For
22 some of fenders, sanctions that do

23 not take away their freedom don't

24 work. Some just thunb their noses
25 at non-custodi al sanctions, and sone
26 i gnore the conditions of their

27 sentences. For such offenders the

O ficial Court Reporters
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1 availability of a custodial sanction

2 is essential to nmeet the objectives
3 of the YCJA. Wthout a custodial

4 sanction for such of fenders, the

5 youth justice system cannot fully

6 i mpose neani ngful consequences. It
7 cannot adequately enphasize fair and
8 proportionate accountability. It

9 will fail in the rehabilitation of
10 such of fenders, and reinforce for

11 them that they can di sobey and

12 i gnore court inmposed sanctions with
13 relative inmpunity."

14

15 However, at paragraph 35 and paragraph 36
16 the Court in J.H concluded its interpretation of
17 subsection 39(1)(b) stating:

18 "I't seens inappropriately lowto set
19 the mni mum threshold for custody at
20 one prior instance of non-conpliance
21 wi th a non-custodial sentence apart
22 from any non-conpliance which night
23 be inferred fromthe facts of the

24 of fence that is before the court.

25 This is hardly a history at all. It
26 seens to open the door to custody

27 too readily when one considers the
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bi as agai nst custody contained in
the YCJA. For me, one single prior
non- conpl i ance is not enough. There
shoul d be a m nimum of two separate
non- conpl i ances. Two separate
sentences before custody becones a
possibility on any subsequent

of f ence.

What section 39(1)(b) does is sinply
set a threshold. | interpret
section 39(1)(b) YCIA as a three
strikes rule. A young person is
still in the game with two strikes
against himor her. The third
strike is what may result in

cust odi al consequences under this

rule.”

J.H was considered by the Newfoundl and and
Labrador Provincial Court in the case of
R v. MS. (2005), NJ. No. 199. 1In that case
the conclusion reached in J.H was specifically
rejected. In comng to a conclusion contrary to
that set out in J.H, Gorman, Prov. C. J., held
t hat :

"The practical effect of J.H is the

redrafting of section 39(1)(b) so

Court Reporters
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1 that it reads as foll ows:

2 The young person has on two

3 previ ous occasions failed to

4 conply wi th non-custodi al

5 sent ences. "

6

7 I would go further. In my view, the

8 practical effect of J.H is a redrafting of

9 section 39(1)(b) in the following or sinmlar
10 | anguage:

11 "The young person has on two

12 previ ous occasi ons been found guilty

13 of an offence entailing a failure to

14 conply with separate non-custodi al

15 sent ences. "

16

17 However, Parliament did not use the

18 foregoing or simlar wording. For reasons | have
19 al ready provided, | agree conpletely with Judge
20 CGorman where he states at paragraph 23 of M S
21 "There is, however, no need to add

22 such artificial prerequisites to the

23 application of section 39(1)(b) as

24 the words used in that section of

25 the YCJA are cl ear and unanbi guous.

26 Two breaches of section 137 of the

27 YCIA, regardless of when they
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occurred, constitutes a failure to
conply wi th non-custodial sentences
if they relate to separate probation

orders."

Because of the lack of ambiguity in what I
view to be the clearly expressed intention of
Parliament, | conclude that the approach taken by
the Court in J.H is unduly constructive.

However, while | have rejected the ultimate
interpretation reached in J.H, | amof the view
that much of what is said in other parts of the
j udgnent has considerable nerit. The Court in
J.H is correct in pointing out that the Youth
Criminal Justice Act contains a number of
provi si ons whi ch denonstrate that custody shoul d
only be inposed as a last resort. However, | am
of the view that the provisions in question, in
particul ar those contained in sections 3 and 38
of the Act, do not permit an interpretation of
section 39(1)(b) which is inconsistent with its
cl ear and unanbi guous wor di ng.

| also agree conpletely with the judgnent in
J.H where it states that if one of the four
conditions precedent in section 39(1) of the Act
are present, custody will not necessarily result

and that the Court still retains a discretion as
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1 to whether or not custody is inposed. |In fact, |

2 woul d go sonmewhat further and state that even

3 where one or nore of the gateways to custody

4 contained in section 39(1) are open, it may well
5 be the case that upon consideration of other

6 provisions of the Act, including sections 3 and
7 38, it will become apparent that custody is stil
8 not available as a fit sentence.

9 Even where one or nore of the gateways are
10 open, there remains the question of fitness.

11 Clearly, the Act's "Declaration of Principle" and
12 t he purpose and principles of sentencing set out
13 in the Act must be taken into account when

14 arriving at a proper sentence and in determ ning
15 whet her a given sentence is fit. The

16 satisfaction of one of the conditions precedent
17 contained in section 39(1) sinply renoves one of
18 the barriers to custody which would ot herw se

19 exist. It may well be the case that even with
20 that barrier renmoved the Court still |acks the
21 "di scretion” to inmpose custody as part of a fit
22 sent ence.

23 Finally, | agree with the Court in J.H

24 where it states that section 39(1)(b),

25 "represents the attitude that enough is enough,”
26 and that there will be cases where it will be

27 necessary to inpose custody on offenders who have
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repeatedly denonstrated that their behaviour is
ungover nabl e through anything |l ess than a
custodi al sentence. However, the clear wording
of section 39(1)(b) is measured in its approach
by sinply requiring that two or nore

non- cust odi al sentences have been previously

i nposed and breached before custody is inposed.

Li ke the Court in MS., | conclude that the
wor di ng of section 39(1)(b) of the Youth Crimna
Justice Act is clear and unambi guous. A finding
or findings of guilt entailing a failure to
conply with non-custodial sentences which are
presently before the Court for sentencing is
enough to open the statutory gateway to custody
provided for in section 39(1)(b) so long as
di fferent non-custodi al sentences have been
breached.

The next question | have to ask nyself is
whet her custody is available as a fit sentence in
this case. For the reasons | have given, it is
clear that the gateway to custody provided for
under section 39(1)(b) is open in this case.
However, as | have said, before | can inpose
custody | must be satisfied that a sentence which
i ncl udes custody would be fit under all of the
ci rcunst ances.

| do not intend to review all of the
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rel evant provisions, including sections 3 and 38
of the Act at this point. However, | wll point
out rehabilitation and reintegration into society
are the primary sentencing principles which
have to address. As well, the sentence cannot be
di sparate from other sentences inposed in the
Nort hwest Territories on simlar young persons
found guilty of the sane offence or offences as
M. G in simlar circunmstances. The principle
of proportionality has to be considered, although
section 3(b)(ii) provides that in addressing
proportionality the Court nust take into account
t he greater dependency of young persons and their
reduced level of maturity.

O particular inportance is subsection
38(2)(d) and (e). Subsection 38(2)(d) requires
t hat :

"al |l availabl e sanctions other than
custody that are reasonable in the
ci rcunst ances shoul d be consi dered
for all young persons, with
particular attention to the
ci rcunst ances of Aborigi nal young

persons.

Subsection 38(2)(e) requires that subject to the

principle of proportionality set out in
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1 subsection 38(2)(c) the sentence nust:

2 "(i) be the least restrictive

3 sentence that is capable of

4 achi eving the purpose set out in

5 subsection (1),

6 (ii) be the one that is nmost likely
7 to rehabilitate the young person and
8 reintegrate himor her into society,
9 and

10 (iii) pronote a sense of

11 responsibility in the young person
12 and an acknow edgenent of the harm
13 done to victins and the community.
14

15 Subsection 38(3) provides that:

16 "In determining a youth sentence,

17 the youth justice court shall take
18 i nto account

19 (a) the degree of participation by
20 t he young person in the comm ssion
21 of the offence;

22 (b) the harmdone to victinms and

23 whether it was intentional or

24 reasonably foreseeabl e;

25 (c) any reparation nade by the young
26 person to the victimor the

27 conmuni ty;
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1 (d) the tine spent in detention by

2 t he young person as a result of the

3 of fence;

4 (e) the previous findings of guilt

5 of the young person; and

6 (f) any other aggravating and

7 mtigating circunstances related to

8 t he young person or the offence that

9 are relevant to the purpose and

10 principles set out in this section

11

12 I am not allowed to take into account a

13 nunber of things. | amnot allowed to take into
14 account protection of the public in the narrow
15 sense. | amnot allowed to inmpose custody for
16 the purpose of protecting the public by

17 war ehousi ng a young person for an extended period
18 of time.

19 Al so, in the decision of

20 R v. CD, R v. CD K [2005] S.CC 668, the
21 Suprene Court of Canada nade it clear that since
22 deterrence is not referred to as a sentencing

23 principle in the Youth Crimnal Justice Act,

24 neit her general deterrence nor specific

25 deterrence in the narrow sense are a valid

26 pur pose when sentencing a young person. However
27 the Suprene Court allowed that proper sentences
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1 i mposed for valid reasons mght well have a

2 deterrent effect.

3 In the case before nme, P.G has a record for
4 a nunber of findings of guilt. There is a

5 finding of guilt for assault which was entered in
6 August, 2005 for which he received five nonths'
7 probation as a sentence. In February of 2006 he
8 was found guilty of wilfully failing or refusing
9 to conply with the probation order previously

10 i nposed and was sentenced to a comunity service
11 order requiring that he perform 60 hours of

12 comunity service work.

13 He has pleaded guilty to and been found

14 guilty of a nunber of offences on which | will
15 shortly inpose sentence. The following is a

16 summary of those findings of guilt:

17 1) Wlfully failing to conply with a Youth
18 Court sentence contrary to section 137 of the
19 Youth Crimnal Justice Act. M. G has adnitted
20 that he did none of the conmmunity service hours
21 whi ch were ordered by Judge Schnaltz on February
22 the 21st of this year prior to the expiration of
23 that order.

24 2) Breaking and entering into the Fort

25 Provi dence Hanml et office on May 18th and

26 conmitting theft therein contrary to section

27 348(1)(b) of the Crimnal Code. M. G adnits
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that he participated in a break and enter where
stationery, food and a digital canera were
stol en.

3) Breaking and entering into the Snowstar
Mechani cal Garage on June the 16th and committing
theft therein contrary to section 348(1)(b) of
the Crimnal Code. He admits that he
participated in the break and enter and the theft
of a conpact disc player and eight or nine beers
which were taken froma refrigerator inside that
gar age.

4) Breaking and entering the Northern Store
war ehouse on or between July 18 and 19 and
comtting the indictable offence of theft not
exceedi ng $5,000 contrary to section 348(1)(b) of
the Crimnal Code. He admits he participated in
the break and enter and the theft of five pellet
handguns and several bags of potato chips. The
total amount of property taken amounts to
$287.45. Four individuals participated in this
break and enter.

5) Breaking and entering a private garage on
July the 20th and comritting theft contrary to
section 348(1)(b) of the Crimnal Code. He
participated in the break and enter by using a
pry bar to get into the garage and stealing keys

once inside the garage.
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6) Breaking and entering into the Snhowstar
Mechani cal Garage and comritting theft on July
20th, once again, contrary to section 348(1)(b)
of the Crimnal Code. M. G adnmits that he
participated in a break and enter where the keys
stolen earlier that day were used to get into the
Snowst ar Mechani cal Garage once agai n where pop
and a DVD novie were taken

7) Failing to conply with an undertaking
entered into before a peace officer in charge
contrary to section 145(5.1) of the Crimna
Code. M. G admts that on July the 17th he was
pl aced on an undertaking by a peace officer. One
of the conditions of the undertaking was to have
no contact with a certain nanmed individual and he

breached that condition on the date charged.

For the reasons which | have already
provi ded, the statutory gateway to custody
contained in section 39(1)(b) is opened. M. G
is now 17 years old. He was 16 throughout the
time that he coomitted the of fences on which he
has been found guilty. He has been in pre-tria
detention since July 27th, a period of two
nont hs.

The pre-sentence report which has been

prepared and filed is of assistance. It points
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out that a custodial disposition would place M.
G in a well supervised setting with a required
education program H's behavi our woul d be
nonitored and he woul d be given the opportunity
to participate in prograns offered by the
receiving facility. The author of the report
appears to reconmend custody, given M. G's
escalation in crines, |ack of parental support
and | ack of services within the community of Fort
Provi dence. However, the report also advises

that M. G, at least at the tine immediately

prior to the report, was not doing well in
cust ody.
In any event, | have to take into account

the fact that the Youth Crimnal Justice Act
provi des that sentencing under the Act is not to
be a substitute for child protection proceedi ngs.
In this case | amtaking into account the
fact that the break and enter offences were into
pl aces ot her than dwelling houses. | amtaking
into account the fact that it appears that
neither the value of the itens stolen nor the
harm suffered by M. G's victins appears to have
been great. | amtaking into account the fact
that there are no prior property related findings
of guilt indicated on the crimnal record.

However, in relation to the present finding
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of guilt contrary to section 137 of the Act and
the finding of guilt contrary to section 145(5.1)
of the Crimnal Code, | amtaking into account
the single prior entry which was entered in
February of this year when M. G breached the
probati on order he was previously under. | am
taking into account the fact that he has never
received a custodial sentence before and | am
taking into account the fair and appropriate
position of the Crown, as well as what has been
said on M. G's behalf by M. Hansen as am cus
curiae in his able subm ssions.

Finally, I amtaking into account all of the
statutory provisions and the case | aw dealing
with the sentencing of young persons which | have
al ready referred to.

M. G, stand up. |Is there anything you
would like to say at this particular point?
YOUNG PERSON: No.

COURT: All right. Sit dowmn. In ny
view, given P.G's age and the | ack of any

previ ous custodi al sentences, there have al ready
been neani ngful consequences inposed on M. G as
a result of his crimnal behaviour and not hi ng
nmore of a punitive nature need be inposed at this
particular point in tine.

There will be a probation order. It will be
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1 for a period of nine nonths on all of the

2 findings of guilt presently before the Court.

3 The ternms of the probation order, in addition to
4 the statutory term one of which, | should point
5 out, requires that he keep the peace and be of

6 good behaviour, will be as follows: He is to

7 report to his youth worker forthwith - | see that
8 she is here present in the courtroom- and he is
9 to report to her or whoever is assigned to his

10 case thereafter as directed. He is to take al

11 counselling as directed by his youth worker, and
12 that counselling will include, but is not limted
13 to, counselling for al cohol abuse and counselling
14 for marijuana abuse. He is to reside at the hone
15 of his sister, A G, in Fort Providence. He is
16 not to be outside the residence of A .G between
17 the hours of 10 p.m and 7 a.m each and every

18 day throughout the duration of the probation

19 order except in the conpany of either A G or

20 G B.?

21 VR, HANSEN Yes, sir

22 THE COURT: O with the witten perm ssion
23 of either of those two individuals. He is to

24 attend school each and every day that school is
25 held unless M. G is too ill to attend school

26 Now, M. G, you indicated to the author of
27 the pre-sentence report that one of the reasons
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you have conmitted all of the crinmes that | am

sentenci ng you on here today is because you have

friends that persuade you to do bad things. |Is
that right?

YOUNG PERSON: (No verbal response).

COURT: Well, you are 17 years old

now. You are a big boy. You are going to have
to be careful who you hang around with. Do you
under stand that?

YOUNG PERSON: Yeah

COURT: You are also on probation. |If
you breach this probation order by committing a
further crinme or not doing any of the things that
| have ordered that you do, you can expect that
there will be a real likelihood that you will go
back to custody. Do you understand that?

YOUNG PERSON: Yeah

COURT: Al right. | amnot going to
make any order of restitution at this particular

point, M. Hubley. Fromwhat | have observed of

M. G, | don't really see the point.

HUBLEY: That's correct, Your Honour
COURT: Anyt hi ng el se?

HUBLEY: There were three individuals
who these crines were committed with. [|'m not
sure --

COURT: | don't have the nanmes of
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1 those individuals. |If you could give themto ne.

2 MR HUBLEY: | have the nanes here, Your
3 Honour .

4 THE COURT: Yes.

5 MR. HUBLEY: The first individual is C L.,
6 S.P. and K B., K spelled with a K As Your

7 Honour is no doubt aware, S.P. was one of the

8 i ndi vidual s who he was to remain away from under
9 the second 145 finding of guilt.

10 MR,  HANSEN: Sir, perhaps added to the

11 list, P. has indicated that one of the primary
12 nmotivators in these matters was a young person by
13 the nane of A J.E. So perhaps no contact with
14 hi m ei t her.

15 THE COURT: VWhat is the first name?

16 THE YOUNG PERSON: A

17 MR, HANSEN: A.  He goes hy A J.

18 THE COURT: A is fine. E?

19 MR, HANSEN: Yes.

20 THE COURT: Al right. There will be a
21 termin the probation order that M. G have no
22 contact whatsoever either directly or indirectly
23 with any of those named individuals; A E, CL.,
24 S.P., K B.

25 MR. HUBLEY: Your Honour, if I nmay, | am
26 not sure about those youths, whether or not

27 they're attending the sane school. Perhaps a
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condition that unless absolutely necessary if
they are going to school

COURT: Well, | amnot saying that it
is a bad suggestion, M. Hubley, but whenever it

cones to terns on a probation order one can think

of a mllion and one possible exceptions if you
turn your mind toit. | could think of many. 1In
fact, | could be here until next Monday thi nking

up all of the possible exceptions one m ght want
to ideally inmpose. | amgoing to leave it to the
di scretion of the police on whether to charge him
in case any of these conditions are breached
where breaches are practicably unavoi dable, and |
will leave it to your office in the case such a
charge is laid on whether or not to actually
prosecute. How does that sound?

HUBLEY: That is a great idea, Your

Honour .

Certified to be a true and
accurate transcript pursuant
to Rules 723 and 724 of the
Suprenme Court Rules.

Jill MacDonal d, CSR(A), RPR
Court Reporter
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