R v. E., 2006 NWITC 06 Y-2- YO 2006- 000018

IN THE TERRI TORI AL COURT OF THE NORTHWEST TERRI TORI ES

IN THE MATTER OF:

HER MAJESTY THE QUEEN

Transcri pt of the Oral Reasons for Decision on an Amendment
Application by The Honourable Judge R D. Gorin, sitting in
Hay River, in the Northwest Territories, on the 30th day

of March, A.D., 2006.

APPEARANCES:
M. B. Gaunt: Counsel for the Crown
M. M Hansen: Counsel for the Young Person
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THE COURT: This is ny decision on the

Crown's application to anend a Youth Justice
Court Information which contains four counts,
each of which alleges an offence contrary to
Section 137 of the Youth Crimnal Justice Act.

Approxi mately three weeks ago the accused
pl eaded guilty to all four counts. The accused
now opposes the Crown's application.

First of all, as to the fact that the dates
charged straddl e the six-nonth limtation period,
| agree with the Crowmn that the case lawis quite
cl ear that under circunstances such as these, the
I nformation can and shoul d be anmended to cover
only those portions of the dates charged which
fall within the limtation period respecting
summary conviction matters.

However, as noted by M. Hansen, the charges
are still defective in that it is not alleged
that M. E. was, on the dates charged, a young
person, as that termis defined in the Youth
Criminal Justice Act. Moreover, all four counts
m sstate the requisite elenents of the offence in
their particulars; each count alleges that M. E
failed to obey the probation order in question
"wi t hout reasonabl e excuse."

Section 137 of the Youth Crininal Justice

Act provides that the young person, or accused,
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charged with a breach of a probation order nade
by the Youth Justice Court nust "wilfully fail or
refuse” to conply with such an order in order for
an of fence to have occurred.

It is well established that wilfully failing
or refusing to do sonething is quite distinct
fromfailing to do sonmething without reasonable
excuse. The elenments of the offences with which
M. E. is charged are therefore incorrectly
particul ari zed.

The Crown concedes that point and asks that
I make the necessary amendnents in order to
properly set out the charges. M. Hansen, as
counsel for M. E., opposes the Crown's
application. He correctly, in nmy view, points
out that the problens which exist in respect to
M. E.'s charges, for sone reason, often occur in
this jurisdiction, and one of his arguments, as |
understand it, is "enough is enough.”

For some reason the individuals who are
fram ng charges contrary to Section 137 of the
Youth Criminal Justice Act are continually using
the wordi ng "wi thout reasonabl e excuse." That
wor di ng woul d be correct if the accused were an
adult charged with a breach of probation contrary
to Section 733.1 of the Crim nal Code.

As pointed out by M. Gaunt, Section
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601(3)(b) (i) states:

(3) Subject to this section, a court
shall, at any stage of the
proceedi ngs, amend the indictnment or
a count therein as nmay be necessary
where it appears
(b) that the indictment or a count
t her eof
(i) fails to state or states
defectively anything that is
requisite to constitute the

of f ence.

In the present case it is clear that the
Information both fails to state and al so states
defectively certain things which are necessary to
constitute the of fence as charged.

In nmy view, within the provisions of
subsection 601(3)(b)(i), the word "shall"
requires that | meke the amendnments sought by the
Crown. This Court must follow the law, just as
everybody, including nmenbers of the public and
the police nmust follow the | aw.

If I were to refuse the Crown's application
I have no doubt that a judge of the Supreme Court

woul d order a wit of mandanus requiring that |
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al l ow the requested anendnents, upon application
of course, by the Crowm. Clearly the Suprene
Court would be correct in nmaking such an order

Mor eover, even if | had the discretion to
refuse the Crown's request, | would not do so
under the circunstances which are presently
before ne. M. E. was represented by, in ny
view, a very capable | awer when he entered his
guilty pleas to all of the charges that | have
bef ore me.

This Court undoubtedly entered into sone
formof the necessary inquiry which is set out in
Section 606 of the Crim nal Code before taking
the guilty pleas, and therefore there would have
been confirmation, that is the necessary
confirmation, that the guilty pleas taken were
voluntary and that M. E. knew that the guilty
pl eas were adm ssions of all of the essentia
el ements of each offence he is currently charged
with.

| say this appreciating that both the
defence and Crown failed to bring the defects to
the Court's attention on the date that the pleas
were taken. That particular date was al so
M. E.'s first appearance on all of these
char ges.

However, as | have indicated, | am confi dent

Court Reporters



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Oficial

that M. E. 's counsel knows what the el enents of
the offence prohibited by Section 137 of the
Youth Criminal Justice Act are. | amsatisfied
t hat she woul d have explained themto her client
and that she would not have represented himin
entering his guilty pleas if there were any doubt
that he was not prepared to admit the necessary
el ements of each of the offences being charged.

| say this, as | have already indicated,
notwi t hstandi ng her failure to spot the defects
in the charges, and | am sure that both she and
the Crown woul d have brought these defects to the
Court's attention had they noticed them back on
March the 8th of this year

In conclusion, because of the guilty pleas
and the fact that M. E. was represented by
capabl e counsel and the fact that the necessary
i nquiry was undoubtedly made at the tinme that the
pl eas were taken, | amof the viewthat M. E.
has not been misled or prejudiced by the defects
in the charges against him As stated, | am of
the view that | have no option but to meke the
request ed anmendnents. However, for the reasons |
have provided, even if the requested anendnents
were not mandatory, | would still make them under
all of the circumstances.

Now, M. Gaunt, on this circuit | have
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al ready pointed out the problens the Court is
having with the way charges agai nst young persons
are being drafted. These probl ens have been
present in a |arge nunber of charges agai nst

ot her young persons during this court circuit.
The probl em has been ongoing, and it has wasted a
signi ficant amount of court tinme. So with
genui ne respect, | would ask that the Crown take
the necessary steps in order to rectify the

probl em pl ease

Certified to be a true and
accurate transcript, pursuant
to Rules 723 and 724 of the
Suprene Court Rul es.

Joel Bowker, CSR(A)
Court Reporter
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