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IN THE TERRITORIAL COURT OF THE NOXRTHWEST TERRITORIES

ORAL REASONS FOR JUDGMENT OF HIS LORDSHIP THE HONOURABLE WILLIZN G.
MORROW, sitting as a Magistrate, given on the 12th day of December,
LoD, “T866,, at Inuvik, N.W.T.

In the matter between:

HER MAJESTY THE QUEEN

Complainant

- and -
MAURICE HUGH McDOUGALL

Defendant
(Section 110(a) of the Criminal Code)

Appearances:
Orval J.T. Troy, Esqg., appeared on behalf of the Crown.

’ Mark M. deWeerdt, Esq., appeared on behalf of the Defence.
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MORROW, J.

In this case I am sitting as a folice Magistrate in
—
el
place of Magistrate Parker, who normally would hzve -had the case,

because it was brought to my attention that one of the witnesses
was about to be transferred to a very remote outpost, which I believe,

was Alert Bay. That is wh I took the case.
a ¢
Section 110 ,0f the Criminal Code, under which the charge

A
is laid, /Efgtéz.

Every one who

(a) resists or wilfully obstructs a2 public officer
or peace officer in the execution of his duty
or any person lawfully acting in aid of such an
ot TiEery ..

is guilty of an indictzble offence and is liable to

imprisonment for two years.

7, ’,.-
* sl o alp

Mow there is a case R. v. Tailleﬁ%r,(iQSQ}RLR;SéZ’"The

Q essential clements of an offence under Szction 110(a) are:

4

(a) that the peace officer should besin the execution of His

9%,

duty at —the—time—of his cbstruction;
%A”’ e

() that there should ,bs ﬂgctu~l resistance of obstruection; ce

(€) that the resistance or obstruction should be wilful .2
Other cases indicate that "wilful" means a *conscious or deliberate
effort", among other things.

Now what I propose to do is to discuss some of the

principles of law that may.apoly, and then review the facts.

%144\/4 . ALLL pgin -
In an article by John Honsbergery put out by the Law

Society of Upper Canada,l903 there-was-a lceturs o Arrest and
y | e o vl
Tnterrogdtlon‘~,que 3'7 statea pollce officer is only z2uthorize

w

to use force to effect a legitimate purpose. If he goes beyond thi
he commits assault. In no circumstances can a police officar justify
the use of excessive force. He may use only the force necessary in

t ® preventing escape by flight.R

e
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Mow I am satisfied, and I will spend no more time on this
that one essential element offgection 110{a), namely that tkp peacp 
officer should be in the execution of his duty at the time has been
satisfiedp—

How I might have made some comment on the fact that én the
particular and peculiar circumstances of this case there may have been
an excessive show of enthusiasm on the part of the police constables,

but I am satisfied that element has been proven beyond a reasonable

doubt.
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Now there are -seme other cases, the Forbes -ease, 10 Cox
CaB 302 and. Reav g Marsdentll Cox C.L. 90, that discuss what is the
test of obstruction. Those cases indicate that it may be an offence
of obstruction if & person-?y the incitement df a mob to rescue —by-
foilowing the officer and the prisoner in a menacing attitude, although
without actual physical contact; andsths evidence of the officer

A tiras
that he-was at the time of the oernceAengaged in taking tc -the police
LA prtess #lobor

station a man thet—he had arresteds Traises a presumption that the

el -
arrest was,legally-made, andy where such presumption is not rebuttedn

a conviction could not be set aside for wanc of evidence that the

P24

officer was justified in making thearrest; and.was therefore acting

in the ex?cution e s aduby s o 4,“9Q v >

-ﬂewﬂéhother case, vhe D'Entrement Wsase- -+ 57 C¢CyCv,
L T3] 2owR 36 ‘r\e,fw(\'
Page 17%,pindicates that the refusal of a person to move away when

ordered by an officer to do so has been held to_ be an obstruction

depending on the circumstances, ang again in #he Sutherland e&seji}94hrf
£a BCLR 159 (BLen), -—bzl‘{

Te Wl R, 529;@t—gees—eﬁ-se-eeyhagﬁan in order for this type of obstructio:
to be unlawful the officer must be acting lawfullyanrd—3In the execution

pt b, duby..
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-ow "We have already established that part. Zonsbherger én
o L
NAedssa™s ‘-.~"¢‘/ O "/M \J
',7ﬂ°f 29, states _V;“ythlv" is obstructing an officer in the execution
of his duty the natural effect of which would or mirht he to prevens

nim from obtaining evidence concerning zn offence, real or supposed,

against the law, which it is his duty to irvestizate, or concerning

)

which it is his duty to see or obtain evidence. The obstruction need
not te physical nor need it be effective.

That is the end of that b%?fiiéon. w1927
14 W E
Tn Hincheliffe v. °ldodl 195543411 X Siﬂm

; ., S - : o . A, . , .
100 1t stadtes—agarr-that msxing it more difficult for the police to
o . : . 4T
cerry out their duties may constitute an obstruction, andatheir duties

>
/

sraithe type justoutlined £rém Honsberger. 2
7P P f

Again. in "a fistrict @ourt case of Alverte, tiae Ketichmer case (19

ZEDOT | S—Pase-

O~
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e /
- A /

Y.W.R., 467, it-is stated that it was not an obstruction for an
zccused to ansver to the cuestions of fthe policemzn who wes

sezrching for liquor, &end rnot to do &5 he asked.

Agadm an O‘Connor)”inalysis and Guide to the Criminal Code", =7
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0))]
=
Y]
C
@
(o))
w
B,
=
)
=
ol
G
<
|}
(@)
} -J
D
i
-
@)
I
(®)
o’
&)
()
D
=]
®

language to the peace oificer do not of themselves form a sufficient
ground for an arrest and prosecution unless calculated to deter the
gfiicer, trom doing his-duty, or directly tendi
peece.“(

4 general reading of these cases I think will indicate that there

is a reluctance to up=hcld any member of the police when ?ealing

with ligquor cases, butAl am not treasting this one as if wa& bndef
, A . . d » ™~
the Liquor Ordinance, lor the purpese ol obsiruciion urer section 110,

S , ;Z/”
' tew khis case on its® facts typifies-what the court and law

enforcement officers such as the police and the C“o\n\fg“oc= utg%4?
)
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ard Pefence founsel, all ol whom have done their jow well here
/ )

‘l*" gt bdad bt 4=t

vihen ve hove a collection of witnesses. The nore witnesses e
A Adeasrta N

cal¥ the more stories we-get., T do%'t mennwgy that that arnyone has
told a felsehood. Ko one.gﬁts a perfect picture é;é retains s
perfect picture in his memory, and all I cen do s&s ayéudgqﬁisffé%é—ﬁ:
€vess-unless T do not accept the evidence of anyoné, and %ry to get
the best picture I can uhéér the circumstances.

Yiow Mr. McPherson who initiated the ca2ll that brought the police to

the scene observed among otaer things.a perseon running sway afier

o

escaping from the police car. He o?served that person being tackled.
He states 2 scuffle took place, and:{ﬁe verson wes grabbed,or

brougnt baclk by the back of the neck, and the phrase he used was Liat

it Ax <

™e was hauled beck". T den't think too much matters about the other
attempts by this person to gt out of the car, end I do not nay too
nuch attention;or place too much emphasis on whether he was struck

by the constzble who put him beck in the window, or whether he was
rushed back. I think by this time the police constables were having

considerable difficulty and were frustrated in their efforts. Thsat

does not mean I am justifying what they did. Iiaybe they werse

]

1it3le too tough, but then they were having difficulty in tae darkmess.
Yhat I 2m more concerned about is the evidence involving thre

sccused himself. Iir. licPherson observes that this person, the

accused, although icPherson can't identify him, went in front of the

bumper of the police car and the police blew their hcrn a few iimes,

but the man wouldn't get out of the way, and the policeman got ocut

and put a man in custody. That is licPherson's observation.
IewConstable Jennex after describing how the arrest hed been

made, and describing the man escaping, indicated that he waerned the
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Alvert Goller, among other thin-s, describec”how the twe

’ )hwre tryins to get r. Gordon down the stairs, 2nd how the police

P

took cherce, and how there was a chase, and how the man was déx gged

baclk to the car, hAnd this man remembered the police shoutin:)”Bon't

touch the carf.’ Fow such things 25 "Don't touch the car" ars part of
S i

the -elemensts I have to take into consideraztion to decide whether that

/ '
T 2 llires <

indicates 1 as,his intention to obstruct, or whether)es has been

suggested by some of the witnesses)it merely indicates an attempi to
Wy

protect 2 serson 4wew could have Dbeen apprehended without the use

of too much force, or an attempt to tell him what his constitutional

ricghts were. The threec were then in S$ke—front of the csr,and tnere
.’{I Pl
gppeared to te another conversation. The car drives forwardy the horn
<A

blewy and then the car cesme yp to the rerson, one of them cane
IJI(!.:"/

und end yelled, and theu)he was arrested.

"»., ALAdzms had his owan version. He has the police drazgzing Gordon back.

Oz the question of the car when it was about to leave, he hzs one
person direcaly Hin front of the cer. Agsin he has
;

Al ‘
It .Av’u’vﬁ- bat i

= Aot g
g
- - - / -
hern, he hes the cer cased forward endq#e—wes gently nudged and got
B /
P4
out :of the way.and one of the constables jumped out end tocokx-= hold of
,‘/tl\A;tcﬂf:L/
him,and the word used was "wisired" him into the cgr. This wiitness
dlu; Tdso gy <
describes the bringing back of lr. Gordon es-he—wesVhauled across the
e
ground by the coller with his back to the ground, his shirt pulled up.
ew Colin Gordon's evidence is of—= very little help.

The accused's evidence is of very little help. Iir. Martin advised

you they were trying to welk Gordon home, and that they were having

e
some trouble, and that thisman had b en brought to the apsriment while

L
the taxi wes to be Dkoneu,\to get theﬁran hone, tnat the police came,

. —

¥y? 5

went up the steps and took over_ and he says he heard then °eyA ‘one—ef—

0\

A ) 1 g .
Fhem;"Let's gojlgome on, let's coV o Gordony -and at this point the

= .
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foolish atiempts to escape,2nd took an amount of persuzsion that

vould norrally not be necessary. T think probably the policz rot too
enthus ,S,l“»OT were careéless, buﬁ I _WJ ylo 2n bleme thex

under the perticular circumstances. -*%éov were hmvaver able To take
)

the manr into custody. They were 2ble to complete ‘the investigation
. . 5 . /

and get in the car and preparel to leave without being interferked

with by the accused. At this point the police car hits the accused

. ] -l{’ Lstfg X
pere—in #re frontx T carn see here that the driver of the police

o
\

car had reacned the boiling point. Undcubiedly, he had tezkern soze

;ﬂﬂ”o, no question sbout it, buv that is pari of

3 3 x| htu M{ IJ 1 4 * . - cl
pclice vordy thev pici-up‘thet in their training and the Lorporal

cave some indication of what the training is. They have to take soue

of that, it is unfortunate hecause they are our protectiion, dut I
IR B A

cen Just—-see the driver of that car being rosded into pushinz the

gccused with his bumper. I thirk that wes the last frustration, but
gt WA bk 1T UL Ahtades.s
T don't think that the vosition of that man beinz there indicated

in-epire—of$re—frusiration,-on the evidence that it was necessary
to push him.

Without in any way zitocking the €fort.of the police, I do not

jg 7 ThJS < _ (o 2 A
find there—res-been-a Charﬂe under-Section 110,proven beycnd a
/Jdﬂ A _A\_U/ .:ﬁ t
reszsonavle doubtgron the two—remaining elements; 3 ectual
obstruction and wemely—tiae wilfulness.
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