M—-200

IN THE TERRITORIAIL COURT OF THE NORTFWEST TERRITORIES

IN THE MATTER OF:

LESLIE JANE SHAMNON
| ' Applicant

- ahd -

JOSEPH DANIRI 0'ROTIRKE

Respondent

Transcript of the oral Judgment delivered by His
Honour Judge T.B. Davis, sitting at Yellowknife, in the

Northwest Territories, Monday, February 3rd, A.D. 19%6..

APPEARANCES::

MS. C. WALKER On behalf of the Commissioner of
' the Northwest Territories

MR. J.D. O'ROURKE Appeared on his own behalf
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.1 THE COURT: I have heard evidence today.from Joseph Daniel
% 2 0'Rourke on aﬁ applicatiop by'Leslie Shannon for-confirmation
% 3 'of.a provisiqnal order issued hy t@e Court in Ontario fequirixg
; 4 that he contribute_ﬁhe sum -of One hundred and seventy-five |
_ 5 dollars per month to the support of the chiid,.Matthew Shannon,
g 6 which ordér was made after Judge Guzzo of Ottawa had a hearing'
§ 7 in Ontario where thelmother of the child gave evidence. An
g order was issued on the 2nd day of October, 1985, and after
; 9 " proper service of nétige of this'héaring was made on the
' 10 Respondent'énd a diréction to file an affidavit- showing his
j 11 positionﬁhé has come before the Court today in answer to the
.12 summons to Show;cause why he shounld not obey the order.
J - )13 ' | ‘ In 19%2 a consent ofder was issued hy thié Coujt
; 191 in which Mf. 0'Rourke was.required ?o.pay a 1umplsum contribut
: 18 tion in the amount of Twelve hundred doliarslwitﬁin six monthsg,
| 16 ._ along with a requirement to pay costs of One hundred and sinty
| 17 dollars, the_order being dated the 27th day of September, 199%7%,
é 18 and signed by myself. On that Qccasion céunsel appéared on
19 behalf of Ieslie Jane Shannon, and the order indicates that;
2 | | Uoon the admlsslon of Joseph Daniel O Rourke that
the paternity of Matthew Geoffrey Shannon is not
i 21 : in issue
29 and upon the Res?ondent consenting the order was dranted.
| 23 | There appears to have been substantial difference in .the opinion
24 of ﬁhat the law and thé Courts usually interpret that wording |
25 to mean from that which Mr. O'Rourke thought it to mean, becayse
26 his opinion has heen that by the paternity not being in issue
27 at the hearing he thought that there would he no discuésion
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as to the péterhify of the child and'that.he, therefore; was

not, in fact, admitting patefnity, although thé admission by
'_that wording is usually the understanding of the Court. |

' In 1985 the Ontario Court, as a result of that

original order,}felt that paternity was_acknowledged and issued

a maintenance order which is the subject of the hearing today|

Since there has been‘dispute as to the meaning Of the original

order in that Mr. O'Rourke believes the originai order was a
9 - final drder since it was a.lump sum contribution or péyment;
the Court today must determine to some extent-the efféct of
the originai order and the jurisdiction of the Coﬁrts té nake

the two orders that are in effect.. Mr. O'Rourke says that upon'

his research he was of the opinion that a lump sum order was &

14 final payment and that it meant final settlement and that at
15 ~ the time of making the payment he did so with the ihténtion'
‘16 _ that it would finalize his full respéhsibility undexr the order.
17 Tt, therefore, has to be determined by the Court on whether or.not
18 |- such an order was intended thatjit would be a permanent or a
s 19 temp&rary order, because the Applicant in her evidence before
: 20 the Coufﬁ in Ontario indicated that she was a&vised.and‘under"
21 - stood that the Twelve hundred dollars was a temporary redquiret
2é ment and that if circumstances changed she would be entitled to
23 ' make further demands upon the Respondent for maintenance of
24 her child. |
J 28 I am satisifed that the ordef made on Sevntember
26 the 27th, 1982 by this Court woﬁld be classified as an
27 aﬁfiliation order.. I am also satisfied that on the face of it
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the term "lump sum payment" would mean that it was 1ntendedéﬁ thf
by the Court and by the Dartles who signed it and apoearzw¢to ¢
nhave been a flnal payment required by the Respondent, because
the statute iﬁ_thé Northwest Territories authorizes the Coﬁrt
to make a findihg and issue a difection that maintenahce be
paid eitﬂér in a lumplsum payment or byrperibdic payments;
T am satisfied, therefore, that on the facé.of i;jthe Court
must read the order as being a fiﬁal requirement for payment

~ and not oﬁe that Wouid allow a Court to aqaih review the
circumstances and issue periodic paymenté theréafter unless
the matter was found to be improper by an Appeal Court and
would be dealt with only then by anlAppeal Court 6verruling
the . order that was issued on the 27th day of September, 19R82.

I have also heard ev1dence today on the ablllfk

-0of the Respondent to make payment of maintenance, and although
at this time T do not feei that it is necesséry:to revieﬁ the
same, I do find that'fhe net income from employment of Mr.
0'RrRourke is Two thousand, four hunared and nihety dollars, as
shown by BExhibit 4 to an affidavit which he filed as part. of

r

his evidence before the Court. If it were not for the fact

that he_is living with a Vicky Brown and used her income‘and

22 the family allowénce benefits as part of his finénciaL monthly
23 I budget statement, he doeés not appear to be in a position where
24 he would have any excess in the form gf cash, hecause he has
ﬁ' ) 2 .some basic éxpenses and a number of loans and personél aebts
2% .which along with his ordinary persoﬁal expeﬁses woulﬁ come
27 very close to the amount of money that he, in_fact, has availfble
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sibility. I Ao not, however, find that there is any legal

" by the Respondent, that he has compliged withrthe order of the

Zf%gzb%his Court in the Northwest Territories, because I think
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for use. I do, however, have to acknowledue that personal

debts and other obligations do not preclude legal responsibiljty

and_liability fo: maintenance of children. Therefore;lif T
were to make a fiﬁding Qn the evidence that has been before
mé, I would eXpect that with some adjustmént in the payménts 
that the Fespondént.is makiﬁq on othér personal.debts thét he

probably is- in a position and could pay up to One hundred

dollars per month and still be able to exist, for the maintenahce

of thé child,if the Court found that he had that legal respon

responsibility for such payment, since T am of the opinion
that on the face of the origihal o;der grantéd in 1982 it
was a final order. |

'I am éléo finding, therefére, that sinece evide
befofe me has indicated that the Twelve hundred dollar and

the One hundred and sixty dollar costs had, in fact, been mad

Court and, therefore, is not in violation of any of his

responsibilities, and on that basis find that the provisional

order of the Ontario Court has no enforceability at ‘the present

time in the Northwest Territories.

I have reviewed the situation and indicated my

general position on these matters so that either of the partig

™~

can use this order as a basis for an appeal to the Appeal Couj

the Northwest Territories is the proper place to make any

further inquiries as to the ability of the Respondent and as
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to the respbnsibiiity of the Respondent ﬁﬁder the mainteﬁahce.
requirements of the Northwest Territorieé where the oriainal
order was gfaﬁted. |

| On that basis, at this timé.an order will issué
that there is no confirmation of the reguirement for_payhent
of the Oﬁé hundred andlseventy—fiVe dollars by tﬁé Resvondent |
I would also ask the Reporter td prepare a COpy.of.the decisidn
oﬂ/this matter, because T believe.it should be sent to the

Court in Ontario as well as being made available to both -

parties here.
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Certified a correct transcript,

Ji1l MacDonald, Court Reporter,’
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