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7 - MILLIAM VANCE FRASER

"IN THE TERRITORIAL COURT OF THE NORTHWEST TERRITORIES

HER MAJESTY THE QUEEN

t Vs

---Before THE HOMOURABLE MR. JUSTICE C.F. TALLIS sitting as a
Magistrate under Section 2 of the Criminal Code, at Yellow-

knife, Northwest Territories, on October 30th, 1981.

APPEARANCES :
G. BICKERT Counsel for the Crown.

Counsel for the Accused.
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A. E. RICHARD
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His Lordship's remarks on imposi
of sentence
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The accused W1111am Vance Frasen

has pleaded auilty
before me to a charge that he

"On or about the th1rty first day of Auqust A.D.
1981, at or near the City of Yellowknife, in the
Northwest Territories, did steal money from the
Explorer Hotel while armed with an offensive weanon,
to wit: a vehicle wheel wrench, contrary to <ect1on,

303 of the Cr1m1na1 Code of Canada." /

: j

VAfter hearina the subm1ss1ons oF Crown. and Defence

cpnnsel in this case," M..,B1ckert and Mr. Richard respeqt1ve1y,

a§ to the facts surrounding the commission of this offence, I

b

directed that a convictionfbe necorded'aqagnst the accused. In

.yiew of the seriousness of this particular offence, learned
counsel have dealt at lenqth with the princip1es of sentencinn
'that must be considered in a case of this nature

I have had the benefit of a report by Doctor 0 Brien

,wh1ch has been entered in ev1dence as Exhibit S-2. Doctor Allan

7Se1tzer, a practising Dsych1atrist aave: -eviderice-.in ¢ourt -in con

;nectlon With the sentence to’ be imposéd, . and this’ 1{'part--~

[1cu]ar]y re]evant ‘becausz the accused has been a patlent of

~ Doctor Seltzer*for some time.
. I am not goina to repeat the factsof this particular

case other than to point out that on the early morning in aues -

-

tion the accused went to the lobbv area of the Exblorer

Hotéel in: YelTowknife with a~vehic]ewwhee1rwrenchi;,j

He apparently was somewhat nervous and weni
) _ P

and then came to the lobby

as it is called.
to the men's washroom initiaily,
where he spoke to -the desk clerk Mr. Schlesser. He jumped over

the‘counter and took the money that was availab]e. He had then




1the‘wrench“ih?hisf“iﬁht'hé"d~’f He left the premises, and

--6ﬁe of the employees of the hotel reronniZed him. from an earlien

meetihg in*the;Tbca] hosbdtai “The accused was apprehended a 11t-

Jatgr on, and 1t is common oround that he stole aporox1ma*e]y
$237 or $240 ¢ e s \fa ' f

The accused had been drtnk1nn at the t1me in quest1on,

'but learned counsel for the Crown oo1nted ‘out that no v1o]enrn

was actuallv threatened S0 that 1s conceded to be’a m1t1oat1no

factor in th1s part1cu1ar case.

In dealing with this case, both counse] have qu1te

; proper]y referred to the comprehens1ve SUrvev of sentenCTng in

robbery cases in the Ontario Court of Appeal, andfthjs matter

is fu]]y canvassed in the August 3lst 198],} edition of the
Crown News Letter N | |

The offence .0f robbery 1§ a serious offence Section
5303 of the Criminal Code prov1des o /?,ﬁ

"Every one who comm1ts robbery is ou11ty of an 1nd1ct—
able offence and is liable to imprisonment for 1ife.

'THowever, Parliament has seen fit to vest a wide d1scret1on 1n
fthe pres1d1nq Jjudge and, accord1ng1y, 'no minimum sentence is
- prescribed for this offence. I must‘ however, 1n imposina a
sentence for robbery exercise my discretion in accordance with
established judicial principles. - o . k_
In dealing with the princip]es of 'sentencing, I refer
to the usefu] summary found in R. v Shaffer 50 CCC-(2nd) 424
at 429 |

"The pr1nc1p1es of sentence have been expressed a
countless number of times in various wavs. Generallv.




they relate to the following:
1. the protection of the pub]ib; ‘
2. the punishment of the offénderi

3. - the deterrent effecikof the punishment not oh]y
b on the offender but others who miaht be tempted
. to commit‘such an offence;

4. thevréformafion and rehabilitation of the offender.

How much ‘emphasis will be placed on each of these
principles will depend on many circums -ances and will,
obviously, vary from case to case. In some cases
the major, if not the only, concern will be the

"~ protection of the public and little, if any, concern
will be given to the reformation and rehabilitation of
the accused. ‘In other cases the emphasis will be
altered. How much weiaht will be attached to any of
these principles will depend on a number of thinas
including (a) the dearee of premeditation involved;

‘ the circumstances surroundinag the commission of

-the offence; (c) the nature of the crime and the
gravity of it; (d) the attitude of the offender after
the commission of the crime; (e) the previous criminal
record, if any, of the offender; (f) the age, made of |
lifes character and personality of the offender; (a)
any recommendation of a probation officer, and (h)
character references: see R. v. Hinch and Salanski,
(1968) 3 c.c.c. 39, 2 C.R.N.S. 350, 62 4.W.R.205."

’ In this particular 9a§e I am satisfied.there/éésv]itt]e~
kfpremeditation involved. -It/@as a matter that arose under the
¢6ircumstances outlined by 1earned counée]:for,the Crown, and 1
:do notIQUarre1'with the way it~5as'béen stated; Similarly,
‘the circumstances surroundina the .commission of the_offenée are
;Vnot in dispute. ‘There is no doubt that in the eyes of the law
robbery was committed, but in this particular case the accused
Was not usina a qun or other tvpe of offensive weapon,fand

the authorities quoted indicétef that this is a mifigatinq
factor. The nature of the crime ahd the gravity of it is;

of course, obvious when you Took at the‘Criminal Code. Robbery
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.fs’e serious offence, .and it 15'50 perceived by members of
the‘community, whether they are ‘in bus1ness or whether thev are
ordinary citizens m1nd1nq their own business.

R  As to the attitude of the offender after the com-
m;ss1on, I thlnk that 1t is common qround that he did d1sp1ay
'-a reasonab]e deqree of remorse for what he had done He was -
.wreasonably cooperat1ve w1th the p011ce in connect1on with their
;ﬁinvest1gat1on, ‘and I am 1nc]1ned to accept the statement of’

3 Doctor 0' Brien and the ev1dence of Doctor Seltzer on this asoect
Iof it.

Thee previous criminal record ot the accused in this:
'iperticular case does give me some concern because in 1979 the .
~ accused was convicted of break, enter and theft in Burton,
{iﬂew Brunswick. He was sentenced to imprisonment for one month
i:and p]aced on probat1on for two yedrs I am advised that he
'was under the influence of 11quor at the time. It is dften'

; 'sald that while the excess1ve dse of lnquor may be an explan-
riat1on, it is not an excuse for m1sconduct Unfortunate]y,

the sentence imposed by the court at that time did not have the
des1red effect even though it would be viewed in some juris-
dictions as a lenient sentence.

In dea1ing With the agqe, 'mode of Tife, character
,and'bersena]ity.of the offender, I find that the situation is
somewhat-mere comp]icated.'; The accused is a young man of

‘twenty-two years of age, coming from a good family. He is a

very intelligent person, and this is confirmed by the

psycho]dgica1 tésting described in paraaraph 5 on page two of



Doctor O‘Brien'é report. - He does suffer from a disease 5}
condition that is described as Bipo]ah Affective Disorder. In
common pah]ance,'he is a manic—depressive_and is subject to
”c}c]ica] ‘moods which may partially explain his conducthon
¢hf$ occastdn. He'has heen a patient of Doctdr Sether, and
in order to contro] h1s cond1t1on Doctor Se]tzer has prescr1bed
11th1um If th1s med1cat1on is taken in accordance with the
med1ca1 d1rect1ons given by the doctor it tends to IREEEE
: stabillze his? cond1t10n,v_ andnparttcular1y:h1s~mdod§;i"
“ataatreaSQnable Tevel. T:vs?;\yhlf the medication islnct tahen,
htsAmood'will swing, either to a hiqh point cr to a low point,
and, of cohhse,‘ the»cdnsequences of this type of-mood channe
are ilihStrated and discussed in Doctor O'Brien's report' It is
a]so s1qn1f1cant that the use of ]1quor agqravates the con-
d1t1on that the accused suffers from. Similarly, the use of
narcot1c drugs, whether soft or hard, aqqravates that condition;
Doctor Seltzer advised and 1n$tructed his pat1ent to #gfraln
ﬁfrom the use of those druqs,/ whether alcohol or narcot1cs,,
}as I have described them, because of their detrimental effect
1on the patient, i.e., the accused. o
It is, thenefore, of the utmost importance that the

accused acquire the necessary discipline to fo]]on his dOCtor's
: d1rect1ons as to the taking of lithium as prescr1bed, and also
to refrain from do1nq those ‘things which aggravate his condition.
"Unfortunately,‘ the accused has not fol]owed those d1rect1ons,
and I believe that is one of the primary reasons for him be1nn_

before the court today 'However,:“1n,dea11nq with his




' unfortunate condition, I must bear in mind that there are many
other people affected w1th conditions that q1ve rise to qreat
difficulties, and he has a responsibility with his 1nte]1ectua]

“ab111ty to acquire the dlsc1p]1ne to dea] with the matters thac
have been dealt w1th 1n a very fair and c]ear—cut way by
Doctor Se]tzer ‘: 1 : " | |

k Wh11e the d1sea$e of enlleDSy is- nOt re]evant intar d1rect

:sense -to. the crlme that was. commltted here, one ‘must; fee} Sym-

| pathy- fo# the @ccused in.the sense ‘that he does ‘have that- add1t¢

fonal-condition, and that Doctor'5e1tzer 1ndfcated it can usuallly
be controlled with the ned1cat1on and, as I understood 1t there]
was no prob]en in connect1on with epilepsy at th1s t1me

In this particular case, I do not" have to cons1der
9=recommendat1ons of a probat1on officer because the bacquound

'of the accused has been fully canVassed by Doctor 0' Br1en énd
by Doctor Seltzer. o
As I have said so often, the real problem thé@ a
sentenc1ng judge faces is’ how to ba]ance the various factors
that must be dealt with in the sentenc1no process. I tend and,
-indeed, choose to ignore the principle of pun1shmenf of the
"offender as that term is used because I believe that an approp-
:riate sentence can be arrived at by balancing the other three
dprincip]es that I‘have mentioned. The fitness of-a sentence
ijposed is always a matten.of areat concern not only to the

‘'sentencing Judge but also to society and members of ths family

~of the accused and, 1ndeed to the potent1a1 victims a]thbugh;

~in this particular caseno*harnqsémett0>the clerk at the hotel.:
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In the case of youthfu] first offenders the courts
have said in most Jur1sd1ct1ons that the emphasis should be on
the reformat1on and rehab111tat1on of an accused person In the:
case of sixteen-and- seventeen year o]d youndsters who aet into
d1ff1cu]ty for the first t1me the sentences have tended to be
1n the neighbourhood of three months or-a 11tt]e ]onqer,}io-
gether w1th probat1on for a per1od of»a year or two “oheVer,
notw1thstand1nq the special c1rcumstances of the accused in
a medical sense, I cannot view h1m as fa]11nq w1th1n the cat-
eqory of a youthfu] first offender " He is now twentv two years
'of age;' and on his first prev1ous conv1ctlon for break, entry
and theft he =~ rece1ved a short sharp sentence coup]ed with
probat1on which I am sure was 1ntended to rem1nd him of his
responsibilities and br1no home to him w1thout too much hard—
sh1p the fact that he had an ob11dat1on to refra1n from that
type of conduct. Unfortunate]y, it did not have the/des1red
-}result; and I now have to ba]ance the factors of protect1on
tiof the niyblic¢ and deterrence w1th reformat1on and rehabi]1tat1on
gof the offender ‘In the light of thevmed1ca1‘evtdence, I still

feel that the factor".ofvreformation»end rehabilitation deserves
kcarefu] consideration; the other two factors certainly do; but
if the accused agets into further trouble, I ‘have to say that I
think the court will tend to disreqard the e]ement of" reform-
“ation and rehab111tat1on and choose to place full emphas1s
on the protection of the pub11c and deterrence.
Applying to the best of my ab111ty the pr1nc1o]es that

I have discussed 1n sentenc1nq and q1v1nq credit for the time

R



sentence,

-matter today

-ﬁSo often do,

ibeidone.

-immed1ately upon the exp1rat1on of h1s sentence,

- N.W.T. 5349 (3/77)

that has been spent in custody, I have concluded that a sentence
'of seven months'
lcond1t10ns for a per1od of two years after the exp1rat1on of hig

wou]d be a f1t and nroper way of dispos1nn of the

Ien1ency in imposing a sentence of seven: months
l'} do that ‘knowing that I am tak1ng a ca]cu]ated risk, as courts
when there still agpears to be hope that an accuse
| person with the support of tam1Ty,
‘other people of goodwill honestlv feel that something can still
k I view the period ot_two years"
a‘Vehy important part of this sentence,
mlsunderstand1nq, I want to emphas1ze today to the accused that

;1t ‘should be regarded by h1m in that liaht.

The cond1t1ons of probat1on which, of course, commence

That - the accused keeo the peace and be of- qood behav10Lr

and appear before the court when requfred to do so by

the c0urt and

-.(A)‘répOrt in peréon forthwith to the 'senior prob-

1mpr1sonment to be fOIIOWed by probation with ‘

I rea11ze that I am err1nq on the side of ~ .

1mpr1$onment

phys1cians, “and o

probation as beinq

and so that there is ng

are as fo]]ow<:

“in-addition, Shatl: " sz"

ation*officer'at Yellowknife, :and thereafter

“"atisuch places and times as” the said” probat1on-

(8)

- officer may require.

remain within the jurisdiction of the court
and immediately notify the probation officer of

any chanqe in his address, employment or occup;

at1on.




-] o

A (D) abstain from the consumption of.alcohol, or

- other intoxicants; and submit to a breath-

a]yser test upon the demand of any peace
officer or probat1on offlcer‘whoehasireason-
4 ]]}f‘f”f . -3 able grounds to believe that there has been a

fa11ure to como]y with th]S cond1t1on

take such counse111ng and attend such. pr0n-

rams for a]coho] add1ct1on that his nrobat1on,
H‘off1cer may recommehd
(E) vefrain From possessing, us1nq or traff1ck1nq
in proh1b1ted druqs k
(F) take such psych1atric or other counsei]ihg
as his probat1on off1cer may recommend

Is there anyth1ng e]se that -.counsel wou]d 11ke to
dea] w1th before I proceed to exp]a1n to the accused h1s respons
1b111t1es7 | _ | .

HR. BICKERT Nothing with respect to probat1on M1qht/I have an
order for the return of the money and the exh1b1ts to the orig-
,inal owner? A

THE COURT: Nlth respect to the matter of the exh1b1ts, 1nc1ud—
ing the money, that are held in connection with th1s case,
‘there will be an order that the said exh1b1ts, and part1cu1ar1y
,the money, be returned to the 1awfu1 owner thereof.

Is there anyth1ng else you have to say,'hr. Richard,
before I ask the accused to stand and'be‘addressed?
"MR._RICHARD:. No. .
~ THE COURT: Hould you stand up, please, MP . Fraser. (accused

- N.W.T. 5349 (3/77) \ L L



stands) You hdve heard the sentence and particularly the terms

'Crlmlnal Code, I am requ1red to inform you of certain th1ngs

i Ffrst I direct that 1mmed1ate1y after the probation order
'shall cause the probat1on order to be read to you or by you,

and shall q1ve you a copy of the probat1on order, and also o1ve
"comp]1ance with the forego1ng Second]v, I tell you that the

:?effect of Section 666 of the Criminal Code is that 1f you fail

rorder,you may be prosecuted for that fallure and if found

' 'Th1rd1y,' I inform you that the effect of Section 664(4) of

conv1cted of an offence including a breach of the probat1on
order, then in add1t1on to any pun1shment that may be 1mposed
| upon you for that offence, the court may chanqe or add to the

‘cond1t10ns of the probatlon order. Do you wunderstand that?

THE COURT: Are you prepared to sign the necessary acknowledg-
‘ment in connection W1th those cond1t1ons?

THE ACCUSED: Yes

of the probation that I have‘imposed'on you. Do you understand
those terms? ' ' ' ' '
THE ACCUSED: . Yes, sir. ‘
THE COURT' Under the prov1s1ons of Sect1on 663(4) of the

has been prepared the C]erk or Deputy Clerk of this court

you copies of Sect1on 664(4) and. Cect1on 666 of the Criminal

Code. You are a]so requ1red to sign an acknow]edqment of

or refuse to comply with. any of the cond1t1ons of the probat1on
gu11ty, the court may 1mpose a sentence for that fa1fure

the Cr1m1na1 Code is that if wh1]e you are on probation you are

THE ACCUSED: Yes.

CNWLT. 5349 3/77)



THE COURT:  Before I bart frem this case, I want to te]l you
as c]ear]v as I can that I recognize that I have erred, if I
erred, in favour of leniency. I have taken a calculated risk
ahd indeed, as I was reviewinq some of’the authorities, there
15 a very recent case of the Saskatchewan Court of Anpea1 which
po1nts out that a sentence of a year can be viewed as a very |
lenient sentence un]ess there are spec1a1 c1rcumstances I have
taken into account your s1tuat1on as far as your health, but I |
must emphasize to you in the stronnest terms tnat you must be
prepared to accept the 1nstruct1ons which your doctor has o1ven.
you. You must follow his instructions with respect to the
tak1na of the prescr1bed druqs and, more important, you must
"refra1n from the use of druqs such as a]coho] and mar1Juana
.'wh1ch clearly create problems for you - You have a previous
fconv1ct1on where 11quor was a contr1but1nu factor, and on this
part1cu1ar occasion I am sure it has a contributing factor a]ona
fw1th your fa1]ure to take medication. If you do not go it ‘and
get into further trouble after the care and attention that has
been given to your case here today, not only by Mr. Richard
but by Mr. Bickert who carefh]]y canvassed all the factors to
~be taken into accdunt'and carefully stated the facts in a

very dispassionate way and without any embe]]iShment, yed
will not receive the kind of consideration that you qot today.
-1 say that to you because in a nutshel] the rest is up ta you,
“and I cannot emphasize that too strongly. 1 am happy to
hear that your family is supportive of you,and the fact that

they are here teday in court tells me something. In many cases

N.W.T. 5349 (3/77)



w';:hope that you do not d1sappo1nt Mr. Richard, your parents and,

R K

- tﬁe famiiyrdo not bother to turn up, and I can oﬁly hope in
all sincerity that ycu will take this matter seriously, and
_fhat you wiT] treat it in the way in which we hope you will
;-in taking the calculated risk. You perheps dq»not realize it
“Bgt it is very easy fdr he to'say‘a year, or'eighteen months or
_ as has been pointed out, ‘three years: in some jurisdfctions
E;I have not done’ it, and I accept the respons1b111ty for doina
1 it in the way in wh1ch I have, and I hope that you accept the

ﬁ’respons1b1]1ty that I have placed on your,ghoulders, and I

:findeed, Mr. Bickert who. w1th characteristic fa1rness has stated
;ithe pasition of the Crown .

\ 3 Does thatfccnclude‘matters?
" MR. BICKERT: Yes. | .

. MR. RICHARD: Yes.
:tIHE COURT: We can close COurtt

RN -' S
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i Cez;iziedicqrrect' ‘
(6. M chell - Court Reporter)




