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Thig matter first came before the Territorial Court by way
of Notice of Motion and supporting affidavit seeking an order of
this Court, in the nature of gpecifie performance (or some other
equitable relief), compelling the defendant to make good certain
|promises allegedly made to the plaintift._ The defendant was
cited as the Government of the Northwest Territories, Department
of Personnel.

At the outset, Ms. Perry, counsgel for the defendant fairly
and properly congented to an order amending of the Style of Cause
to name the proper defendant, and furthermore, congented to the
Notice of Motion and Affidavit being treated &s a claim within
the rules, upon 8 contract or such other grounds as the evidence
might disclose.

The defendant was, of course, afforded an opportuﬁity to
file a defence to the c¢laim and did so. '

No procedural objection has been raised by the defendant to
this Court making any other necessary mbdiiic&tions and
amendments A8 required aﬁd in accordance with the spirit and
intent of the Territorial Court Civil Claims Rules, 8.2

3., (1) The Judge shall hear and determine in &

summary way all questions of law and fact and may
make such order or judgment &8 appears to him to be
Jjust and equitable. o

(2) These Rules shall be construed liberally so as
to secure an inexpensive, expeditious and Just
determination of every proceeding.

(3) Any procedural defect including the fallure to
comply strictly with these Rules sball be treated

as an irregularity and shall not render the
proceedings a nullity and all necessary amendments
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or other relief may'be granted upon'proper terms to
gecure the just determination of the real matters
in dispute.

The jurisdioction of this Court to deal with the issues

raised ig found in s. 16 ot the Territorial Court Act:

16. (1) Subject to subsection 2 and unless the
Commissioner otherwise provides in hia appointment
avery Territorial Court Judge is vested with civil
jurisdioction in _

(a) actions arising out of contract express Or
implied and actions of debt where the debt, demand

- or damages claimed do not exceed $5,000; -
(b) personal actions in tort where the damages do
not exceed $5,000;

(2) A Territorial Judge 18 not vested with civil
jurisdietion in
(s) actions in which the title to land or to an
interest in land is brought in guestion; ‘
(b) actlons in which the validity of any devige,
bequest or limitation is disputed;
(e) actions for malicious prosecution, false
imprisonment, 1libel, gslander, criminal
sonversation, seduction or breach of promise of
marriage; or _ :
(d) actions againset a Justice of the Peace for
~anything done by him in the execution of his
oftfice.

With reference to the above, I conclude that, prima facie I

have jurisdiction to deal with the subject matter at hand.

FACTS

The facts and circumstances leading to the plaintiff's claim
are found in the documents filed, and the evidence of both the
plaintiff, her witnesses and the defendant's witnesaes. There is
pasically no conflict in the evidence presented.

The evidence disclqées that the plaintiff made spplication

for employment as A& teacher at P.W. Kaiser High School, Fort
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smith, N. w 7., At that time, Juno of 1990, the plaintiff was a

-resident of the Province of British Columbia. 8he had never

visited ?ort smith nor did she have any information as to the
cost of 1iving. 1ife style or living conditions in the N.¥.T, =
all of which were of concera to het.

Sometime that month the plaintiff was interviewed for the
positionl The interview wase conducted by way of a telephone
conterenée call: the participants were the plaintif? of course,
and Mr. Malanchuk, Principle of P.W. Kaiser High School, Ms.
Liﬁda Martin, representatlive o? the Department of Personnel of
the Governmsnt of the Northwest Territories and Ms, Joy Herron,
ecruitment Officer for the Government of the Northwest
Tarritories.

The interview took place - presumably led by the panel,
eliciting the information they negded to make an assessment and
arrive at 2 decision to offer a contract or not.

The plaintif?f epecifically raised the question of accom-
modation, the availabilit& and coste therecf. In her words "1
was concerned aboﬁt the coat of ascommodation and the cost of
1iving." She was assuréd by the panel, without reservation, that
léne G.N.¥W.T. would provide housing at & #ixed rate including
Ltilities tof a one year period at a cost %o her of about ssoog
that after one year sghe wouid be regponsible to obtain her own
housing at her own cost. Thie concern voiced by the plaintiff
was, on the evidence of all, including the defendant's witnesses,
a common one for all new hires. Fufthermore. the evidence

ldiscloses that housing issues - viz allocation, rent, utilities,
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term, were g;!gxg discuesed with potential amployees although not
always written into their employment contraocts.

A féw days later, the plaintifi receivad a telephone call

from Ms.luﬂrtin advising her that the interview was suoccessful
and that th& pléintif! was "nired"”. At that time the salary was
'set', her ﬁosition as a teacher confirmed and representations
with reépeﬁt to housing reconfirmed. In the words of the
plainti!f ++v "A big consideration for me."
The pliintiff requested time to think. A few days later she
was in telephone contact with Ms. Herron and accepted the verbal
offer., Again housing at about $600 monthly rent including
utilities for & one year period was contirmed.

On July 9, 1990 & written confirmation of the offer was
malled tb the plaintiff (Exhibit 1) signed by Ms. Herron on
behalf of the defendant. There is no mention of housing therein
. but on the evidence, not an uncommon practice. |
As directed, the plaintiff arranged her move to Fort Smith
with the assistance of Ms. Martin and Mr. L.L. Wilson, (on site)
Administrative Officer, Departmenf of Personnel, Government ol
the N.W.T.- | |
~ She was allocated a three bedroom house (nothing elsé ﬁas

vailable) and provided with & document confirming & basé ront of
E45? per month plus'utilitias at 3134 per month for a total of
$501 per month (Exhibit 5). This document reflected, af least in
the plaintiff's mind, her previous oral agreement, '
After a period, the plaintiff was moved into & house and

lattended upon by Ms. Lorena Mabbit, a G.N.W.T. Property Manager
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traines, wﬁo techecked her in'. Ms. Mabbit presented a previously
preparﬁd leage form (Exhibit 4) to the plaintiff and they both
signed it. Rent, excluding utilities was stipulated at 3591 per
month on a month-to-month Sasim.

The plaintifr did not study the lease &5 A lawyer might and
note that it differed significantly from her understanding based
on the previous conversations. This fallure is perhaps under-
standable giVen the excitement of & new job, the move from B.C.,
& new environment, and simple good will. The failure o the
document to reflect the defendant 8 represantatxons and promises
was not noted by the defendant either.

In the course of the trial a second version of this document
gurfaced. It bears the photocopled signatures of the plaintiff
and defendant, carries the same date as Exhibit 4, but otherwise
differs yet again: it recites a lease payment of $7B64 reat per
month, & utillties 1iabillity ¢lause and has attached to it an
wpppendix B' - "Landlords Rules and Regulations". In other
respects it is the same AS Exhibit 4.

No one was able to éxpluin the existence of the two
conilicting leases.

Ms., Martin produced A computer generated record (Exhibit 8)
entitled "Employee Accommodation Allowance and Rent Information”
record. Column 100, specific to the plaintit?, indicates (at
least for G.N.W.T. records) an occupancy start of September 24,
1990; an "ocoupancy review" date of September 24, 1891 (one year)

and a rent of $581 per month.
on Japuary 3rd, 1901 the plaintiff received a document
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(Exhibit 3) from the Deputy Minister, Department of Personnel,
G.N.¥.T., purporting to increase the plaintiff's reat to $726.50
per month and advising that the plaintiff would be responsible
so0r all utility charges. These changes were to take effect April
1, 1991, (I note at this point that the leases clearly stated
that utilifiea were to be paid by the plaintiff., The Deputy
Minister by his letter confirms that they had until then been
paid by the G.N.¥.T. - a8 agreed.)

The plaintiff calcul@tes, basged 6n her eoxperience in the
nousing unit to date, a total uytility cost of about $337 per
month over & 12 month period. Since April 1 she has been paying
the increased rent vis $134,50 per month,.

Utilities have not yet been transferred to the plaintiff's
name, nor has she paid for them, Ms. Perry nas undertaken to
direct the defandant not to bill for thoese utilities pending
these reasons.

The plainti?f seeks rellef stating that the rental increase
and pending charge for utilities is not in accordance with her
agreement and terms of employment with the defendant.

The defendant argues that this is a matter that should
properly fall under the umbrella of the Collective Agreement
petween the Northwest Territories Teachers Agsociation of which
the plaintiff is a member, and the Minister of Personnel and in
that the Collective Agreement mMakes RO provigion with respect to
housing,_there i no basis for the claim.

Secondly, that the matter 1s under the jurisdiction of the

Rental Officer pursuant to the Residentinl tenancies Act and
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should be dealt with in that forum..

Thirdly, that government housing policy 1is determined by the
Executive Council which is aubjéct to change from time to time
unfettered in any way.

Finally, that the plaintiff is seeking an equitable remedy
of specific performance which cannot be granted by the
Territorial Court. |

Issue: On the evidence and facts hefore me, the issue is
firgt whether or uot there waa a binding contract between the
parties for the provipion of bousing upon certain terms and,
second, whether or not any bams exist to the enforcement of such
an agreement.

This may be determined by the application of basic contract
law., I'

rhe Collective Agreement: Article 1, paragraph 1.01, sets
out the purpose of the Collective Agreement between the Northwest
Territories Teachers Aasocigtion and the Minisgter ofrParsonnel
and in particular, "... to set forth certain terms and conditions
of employment relating to remuneration, work period, employea
benefits and general working conditions affecting members of the ’
pbargaining unit." The Collective Agreement of cOurse is binding
upon both the employer and employee and represents & contract of
employment with the plaintiff., Grievance procedures are set out
in 8.21.01 which state, inter alia, "The grievance proceas ls
designed to allow for & timely and thorough investigation of
disputes arising out of an alleged violation of the Collectiva

Agreement or dismissal from the public service vee"s A failure
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of the grievance procedure may lead to arbitration, and a
mechanigm is provided for appeal. There is no other pfocass
indicated tér the resolution of disputes between the employer and
the Association. . .

There is no provision in the Collective Agreement (Exhibit
7) for housing. | |

‘The Public Service Act R.8.N.W.T. 1088, p.18, B.41 (7)

recites:

No collective agreement shall deal directly or
indirectly with

(a) the rents payable by employees or any other
conditions of tenure of premises let or to be
leased to them by, or held by them under licence
from the Government of the Nortihwest Territories;

: or -
"~ (b) payment to or in respect to employees relating to
owher-occupied premises or premises rented or
lessed from persons or bodies other than the
Government of the Northwest Territories.

It is argued that this section combined with the Collective
Agreement precludes Aany binding contract or agreement with

respect to housing and the rates payable therefor, However, as I

read the section applying the Interpretation Act, and giving a

fair and liberal and, in my view, ordinary meaning to the words,
this section of the Public Service Act simply states that no
collsctive agreement may déal with‘the question of housing =
however, that is not the same ae providing that there can be no
agreement or contract with respect to housing nor is it the same
as argued by counsel, that the Minister or his delegates may not

enter into a separate contract with resgpect to housing with
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{pdividuals. That option is open.

On my 1nterpretation.'the 1sgue of housing, housing
allowances, and the like, is not & proper subject of a collective
agreement but may be the subject of an individual contract
between the Government and an employee. The discretion to enter
into such contracts remains with the Minister and the employee

involved.

The Residential Tenancies Act provides in

§.8(1), subject to this section this Act applies only
to rental premises and to tenancy agreements,
notwithstanding any other Act or any agreement or
waiver to the contrary, and further, in 8.8, subject to
this Act, this Act binds (a) the Goverament of the
Northwest Territories¢ and 1ts agents, whetlier &6 &
jandlord or a tenant of rental premises, and (b) @
housing associstion and housing authority as defined in
the Northwest Territories Housing Corporation Act.

However, filed in another claim, Bryant v. G.N.¥.T., which
is bﬁsed upon similar facts and pending the outcome of this case,
tne Rental Officer has declined jurisdiction etating:

"Thig matter would appéar to fall outside the

jurisdiction of the Residentisl Tenancles Act aad
squarely within the area of employee reIaEIons."

Iﬁ 1ight of these facts, and upon reviewing the law of
contract, I have come to the tollowing conclusions.

The plaintiff was offered employment by the defendant &8 &
teacher for which she would receive remuneration and certain
benefits covered by the Collective Agreement plus other benefits
.with'respect to housing. Relying upon the representations o? the
defendant, the plaintiff accepted the offer, In my view, there

were two elements as it were to the offer: A& contract conalgtent
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with the Collective Agreement and & collateral contract with
respect to housing benefits. The latter providing for
pocommodation at a fixed rate, including utilities, not to exceed
$800 per month for a torm‘ot one year.

The oral coliaternl contract offer was made by persons who
had the ostensible authority to act; the plaintiff's belief and
reliance upon their authority and representations was reasonable
and in such reliance now finds herself prejudiced by the
defendant's attempt to resile.

There was an offer, an acceptance and consideration.

Notwithstanding that the leases purport to contain 'the
entire agreement' of the parties, and to gupercede oral
representations' I coaclude that tirst, the lease(s) do not
reflect either parties' real intentions or the agreement of the
parties, therefore neither may rely upon them &8 A repressntation
of their true relationship, and secondly that in any event their
tormat does not preclude the Court from giving effect to the
parties' obligations.,

Chitty on Contf&cﬁs-ut p.863 et:seq; (see also lake Ontario
Cement Co. v. Golden Eagle 0il Co. (1974) 30 R (24) 739).

While the c¢ollateral contract deals with housing ang rents

the Residential Tenancies Act has no application insofar as the

iasues 1 have %o deal with., The pith and substance of the matter
before this Court is the law of contract whkich only indirectly

{nvolvas the Residential Tenancieg Act. I am not dealing with &

problematic residential tenancy matter but with a contract of
omployment. In any event, as I noted earlier, the Rental Officer
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has declined or refused Jjurisdiction in this matter potentially
leaving ihe plaintiff without any remedy. .

Sigﬁificant oral representations were made to the pleintiit
with respect to anticipated costs of living as they related to
her housing coets., These representations vere made on A
continuing basis either actively made or acquiesced to by all
levels of the Territorial bureaucracy that the plaintiff dealt
with. Those representations, I find, were to the effect that the
plaintift'wss entitled to one year's occupancy at an agreed rate
including utilities of $600 ultimately refined to $561 per month;
that the oral representations were made by individuals who nad
the ostensible and apparent authority o bargain on behalf of the
defendant and make those representations. These individuals were
throughout the most senior members of the Government of the
Northwest Territories that the plaintiff deslt with, If they did
not have the real authority to make those repregentations they
certainly held themselves out as naving fhat authority under
circumstances in which the plaintifi could reasonably rely upon
them, | | 7

I find further that in fact in making her decision to come
to the Northwest Territories and take up her teaching position in
Fort Sm;th that she did rely upon those representatibns and
further that her reliance was reaéonable and under all of the

circumstances a very important consideration for her in

ultimately deciding to move North.

Having found the existence ol an oral contract involving an
aspect of the plaintiff's employment, I turn now to the question
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of damages.

In my view the defendant clearly breached its contractusal
relationship with the plaintiff by unilaterally purporting to
change the terms and conditions of the collateral contract by
raising rents on April lst, 1991 and purporting to make the
plaintiff? liable for the utility co&t at a rate of approximately
3300 per montﬁ to this date. The damages as & result of thias
breach of contract amount to the difference in rent paid since
April lst, that is to say the difference between $591 and $724.50
being $132.50 multiplied by the number of months such increase
was paid (3). As of June 1st, therefore, the plaintiff's damages
total $397.50. She shall have judgment for that amount.

In my view, the defendant has a continuing obligation to
provide the accommodation currently occupied by the plaintiff at
a rate of $591 per month ineluding utilities until September 24,
1991, Failure to comply with its contractual obligations will
entitle the plaintift to file additional claims for damages a8
she may be advised.

Finally, the defendant has sargued thiz the plaintiff's
action is din the nature of one.for_apecific performance and
beyond the Jurisdiction of this Court. In light of ﬁy rulings,
it 18 not necessary to addrese this 1ssue, nor do I wish to
volunteer an opinion based upon what would have to be independant
research. Such a matter would hest be explored by counsel for
lboth gides making full argument before the Court.

The plaintiff shall have her coats,
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Judgment accordingly.




