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"IN THE TERRITORTAL COURT OF THE NORTHWEST TERRITORIES
Between:

Her Majesty the Queen

Complainant

and
'Terry Lee HAIGHT

Defendant

A ‘transcript of the Oral Reasons for
Judgment of His Honor Judge Robert
Halifax, giver at Hay River, ™M y.T., on
the 23rd day of September AD 1983.
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Appearances: ' | 3 o
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IOrval J.T. Troy Q.C., Esq - 'appeared on beha]f of tﬁe Crown

G. Boyd Esq appeared on behalf of the Defence




' t;~'The Court:
; | | Thié matter cane on for trial on September

,;; oond 1983 at Hay R1ver, in the Northwest Territdties.

\ prior to the trial the defence had served'
o - potice oOn the Crown that an app1icatiqn'under Section
24 ef the Charter of R1ghts would be made

_ The facts of this case are that the R.C. M P

rece1ved 1nf0rmat10n concernlng a veh1c1e accident in the
| c‘. town of Hay Rtver in the Northwest Terr1tor1es. As a
e result of that 1nformat1on Cst Otterman and Cst SimmonSs
attended at the emergency ward of the hospltal in Hay
River, where they found the accused. The accused was
sitting in the emergency room, and it was ascerta1ned from

the accused '‘that he was the driver of the vehicle in-

volved in a single vehlcle acc1dent, which occurred within
the previous twenty to thirty minutes. At this point the

R.C.M.P. officers were asked to leave the room, and the

Q

accused for the next ten to fifteen minutes was attended
.'7;° . to by the meditcal staff of the hospital. Thereafter the
ccused came cut into the hallway where Cst Otterman made
further observations as to the accused s state of intoxi-
cation. ~Cst Otterman then formed the opinion that the

accused's ability to drive a motor vehicle was impaired,

and made the breatha11zer demand in the following words
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“if_Pursuant to Sect1on 233 of the CY1m1na1 Code
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_ .<",providing samples of your breath

B -~ suitable for analysis to determine,
if any, the proportion of alcohol

: R in your blood in accordance with

b - . the provisions of the Criminal Code."

A voir giig was held regarding the gdmissibility
of statements:made by thé accused to Cst Otterman after
the above hoted démand. At’no point ‘was the accused under

arrest, ner at any boiht'was he advised of his right to
retain and instruct counsel withouf delay éé providedHSy
Section:10(ﬁ).of the Charter of Rights.

- U?Dn this demahd being made the accused ihl
quifed of Cst Otterman what would Happen if he refused.
Cst Otterman advfsed.tﬁe accused tﬁat_he would be charged

‘with refuﬁa]f t6<provide' apprdpriate samples of his
jbr‘eath. At Fhis point there was a pausevof one to two
minufes, which pause was brought to an end by Cst Ottef—
man stating to the accused "You are going to héve to make
a decision". The accused then replied after a further
| j pause "I refdse to". Cst Otterman then completed an
> . appearance notice which was served on the acchsed, and
at that point the accused was left to proceed on his way.
| : The Hefence's'app]ication under Section 24(1)
is to exclude the evidence . " . obtained after the demand
for the breath samples due to an infringement under Section
10(b) of the Charter of Rights and Freedom. In support

of this argument the defence relies on R v Theress233:GR f3rd)

of the Saskatchewan' Court of “Appeal;

"and-R
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“Ahearn 1983 Motor Véhic]e,Reports at page 199, a Prince
.Edwafd Is]and'Supremeftourt ruling. |
o Simply pui, the defence arguesithatvuponLtﬁe
demand. being made; the accused was then .and there detained
and without compliance with Section.TO(E) the evidence
should bg'exc]uded pursuant to Section 24 of the Charter
‘of Rights and Freedoms. _
| The Crown relied on R v Currie 33 CR (3rd) at’
227, a Nova Scotia Cburt of'Appéa] report, and R v Trask,
Nf]d.?,the 12th of January 1983, that comp]iahce‘of Charter
of’Rights 10(b) was not necessary, as the accused was not
arrested or detained. | |
i have.had the opportunity of reviewing the
caseS cited by counée], for wﬁich I thank them. I have also
referred to the case of Brownridge v R 1972 SCR 926, Chromiak
v R 1981 SCR 471, R v MacDonald 1974 2? CCC (2nd) 350,
Baldinelli v R 70 CCC (2nd) at 474; R v Sarrell MVR 223, and
R v Engen 17 MVR 270. |
Whether-in the circumstances of this case:
there was a detention within the meaning of Seétion 10 of the
Charter has resulted in ﬁwo lines of authority. After
careful review I have come to the conclusion that the word
"detention" as used in Section 10 of the Charter should be
given its normal and ordinary meaning, and not a restricted
meaning. "Detention" is not definéd‘in the Constitution Act
~of ]982 nor the Cr1m1na] Code The Oxford Eng]1sh D1ct1onary,'f

L cg

’fVa] 3 prov1des four-def1n1t}gns for "detent}on“
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'*"(1)'Keeping in cuétoay or confining, arrest..
(2) Keeﬁing back of wifhholding what is due or claimed
) (3) Keeping in place; holding in one's possession or
"acontrdi,-retention‘ |
(4) Keeping from going on or broceéding; hinderance to
progress; compu1sor¥ defay.
‘ Black's Law Dictionary defines "defainéd"
‘as f&ilowgz o L | |
»[Tpnretain ag\the possession of persdnaljty.. .
‘To arrest, tb check, to delay, to hinder, to hold,
orkkeep in cUstody: ,
~To refard,«fo restrain from proceéding, to stay, -
to stop. | o
and.deténtion is defined by the Law Dictionary'as~
the act of keeping back or withholding, either
accident or degign a person or a thing. |
o .'%hééé-définiiféhﬁ indicéte the étbﬁpinj;“
,hinderiag or restraining of a person from prdceeding-
on ﬁis way amounf to a'detention. :
In this case fﬁe acéused was stopped in the’
hospital cofridpr. The demand was given to him, part of

which demand, énd I quote "You are required", and I em-

;phasizé "required" "to accompany me for the purpose of

providing samples of your breath".
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In such circumstances I have no doubt a
porméj citizen feels detained, within the ordinary
queaning. I am satisfied the accused was detained,:and
was so detained at this point within the meaning of
Section 10(b) of the Charter of Rights and Freedoms.
 The accused was informed of the reason for his detention
~by the words of Cst Otterman when he gave the:breatha]izer
’demand. However, he was not advised of his rights to
obtain and instruct counsel without delay. As a result
I am satisfied the accused's rights provided by Section
10(b) of the Charter were infringed.
fhe next issqe is what is the remedy for
this infringement. The defence has argued'that the evidence
" should be excluded. In effecf, the Crown's position is
that the infringement is not such that the admission of
such eviaence would bring the administ;ation of justice
into disrepute; This is the question of the admissibility
of evidence which arose during the trial pursuant to
the summary conviction provisions of the Criminal Code,
before a judge of the Territorial Court of the Northwest
Territories. There is no doubt this cburt has jurisdiction
to dea] with the question and to grant the remedy, and it
is therefore 2 court of competent jurisdiction. Section

24(1) of the Charter of Rights and Freedoms provides that a

court of competent jurisdiction can grant a remedy that

the court considers appropriate and just in the circumstances.




-The remedy under Sect1on 24(1) is dlscret1onary, and 1

refer to the case of R v Therens in the judgment of Mr.

Just1ce Ta1]1s at pages 224 to 226 The remedy in

.Sect1on 24(1) is not as restrictive as the remedy pro-

v1ded by Sect1on 24 (2) where ev1dence obta1ned in"a manner that

1nfr1nged or den]ed any, right-or freedom guaranteed by

"the Charter, the evidence shall - this is mandatory*- be

excluded if it'ts estab]ished having reqard to all the

circumstances, the adm1ss1on of it, if recelved,~w0u1d bring the

l

administration of justice into d1srepute

It is my view this court can exclude evidence,

not only under Section 24(2), but a]so under the dis-

'cretiOnary provisions as to a remedy provided under Section
24(1) of theiCharter of Rights and Freedoms, and it is my
v1ew the Charter should not be 1nterpreted in such a manner

as to thwart proper law enforcement However, 1n th]s case

I do not see any interference w1th proper law enforcement if

the accused had been advised of his right to counse1 pur—

suant to Section 10(b) of the Charter of Rights and Free-

‘

doms In fact, there was ample time for such to be done

u1thout any interference with the case, and I specifically
POint to the one to two minutes delay when the accused
could have been advised of his rights under Section 10’

It is my view that in the circumstances of

this case it is appropr1ate and Just to exc]ude ev1denca

0bta1ned after the Jnfrwnqement Or the ateused s r1gnt under

SR
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ﬁgremedy avai]éb]e.A‘
;_wf 3 | 1 A§ a.resuﬁt;‘evidénce obtained from the
‘ Pccused after‘thé making of the demand on thefaccused at
| F,-”"z.17 am April 26th 1983 will be excluded.

O Mr. Troy, are you prepared to proceed wfth
_ the trial of'this'matter?‘ |
Mr. Troy: Yes. As I understand your ruling, Your ané},
iit was the'evfncé'obtaine& - '
“The Court: After 2.17 am the 26th of April 1983.

:Mr.'Troy: I wou]d like to recall Cﬁt'Otterman“

" Cst Otterman, witness ca]Jed"on behalf of the CroWn,'was S ,
’ :?recalled to the witness §tand. .
" The Court: Procedurally is there any objection?

~ Mr. Boyd: I beg your pardon?
~ ‘The Court: Procedurallyvisfthere any- objection?

U Mr. Boyd: No sir.

p'_“!The_Court: Do you still understand Cdnstab]é ybu are stilil
under oath from yesterday? | -
The witness;> Yes sif. ; ‘.-» '
'fhe,Court:‘ Proceed. Mr. Troy?
‘(Mr; Troy examined the witness oh behalf of the CroWﬁ as
follows)
Q Conétab]e, you gave evidencé, you to]d us yesterday that
“ k Mr. Haight had come out of the‘doctor's office and was

. with you in the corridor.  Would you_prdceeqrwjth"x
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Yes sir.

.from previousTly viewinq the accused,

by alcohol,

0

The Court:

'@’W’ S

N

Would: you proceed w1th your ev1dence from. that point?
The conversat1on sir?

No, the ev1deng:et He came out of the doctors office, and
you had formed ‘the opinion that you were going to give

him the demand. I would like that evidence. You were
waiting, and gave him—the demand?

At, on the 26th of April ]983 approx1mate]y 2.17 Terry
Haight came into the hallway of the emerqency ward at
Williams Memorial Hosp1ta1. At this time it was noted,
‘ that his words
were slurred. There was a moderate odor of a]cohol on

hie breath. His eyes were slightly bToodshot As a
result of the symptoms I formed the op1n1on that Mr.
Haight's ability to drive a motor vehicle was impaired
xand the'hreathaliier'demand”was soosequentiy
read by myself. |

And Ehen what?k

The breathalizer demend wasAsubsequen;]y read by myeelfhto

Mr. Haight.

AYes, and would you tell the court what the demand was?

If I could refer to my notebook?
Yes.

Any obtjection Mr. Boyd?

Poyd' Your Honor, I believe the voir d1re sa1d after

the demande '§H _ytsglteﬁ

:demanq

i h ve no Qb’CCLInﬂ“tot
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‘A I am satisfied that your ability to drive a motor vehicle

20}

Q{‘f@( S ©0

is impaired and you are therefore required to accompany
me for the purpose of providing samp?es of your breath
suitable for alcohol analysis to deiermine, if any, the
proportion of alcohol in your'b]ood in accordance with
the provisions of the Criminal Code.

Q Yes, and who was present when you did this?

A Cst Simmonds was. Eight”besiae me, and Mr.'Haight's mother
'Was‘in the general vicinity.

Q' Yeé, and all }1ght,'fn view of the court's ruling in
”respeét to eQidence from the accused I don't.want you
to repeat any conversatlon of the accused but did you
have a conversation with the accused?

A Yes sir,‘there was a short conversation with the accused.

Q And as a result of that conversat19n ----- '

The Court: That is excluded.

Mr. Troy: What is excluded?

TheVCourt:' Any evidence obtained by the accused is exc]udedf

Now you are trying “to refer half way to things that’thé

accused ma§ havé said, and the couft may not be go{ng fo

know about it, but that is not . acceptable in my view.

¢“lQ But you did speak to the accused?
A Yes sir. |

40 - What happed then in resbect tb the accused? -

He was issued an appearance notice by myself.

& 1#&nﬁ;ﬂhat”Was@@hﬂ7ibaﬁﬁahgé&réﬁbé?nbticé?f}'ﬁ,f;*ﬁ?"“4~"
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Your Honor, I~Be1iéve‘what has comé out hére-on the appearance
notice is evidence which was dealt with under the voir
gigg which was excluded under the Charter argument.

The Cburt:» Mr Trbyé |

Mr. Troy:~ Thatvwould be évfdencé of'any coﬁversation from
the”aé;used regardiné’appearance;notices, We have dealt with
evidehce ofngnveﬁgation with the aécused.

The'ﬁouﬁt: I agﬁée; | |

Mr. Troy: The vﬁpearancevnotice ceftajn]y Has nothingAtb
do with evidence from the accused. |

Thé Court:. I will allow you to continue.

Q Yes, and:whét happened then?

‘A Mr. Haighé was issued a copy 6f.the éppearance notice, and
left‘fhe hosp%ta].

Q Yes,)and he left the hospita]?

A Yes.

Q And who was there?

Al befievevhis mother. .

Q .And what did you and Cst Simmonds do?

A We left shortly fhereafter.

Q@ And did vou have any further dealings with Mr. Haight?

A No sir, I did not. |

Mf. Troy: I have ho further questions.

The Court:
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Mr. Boyd a5 follows)
Q@ Cst Ottérman;

by his going into 3
s is that Correct?

And at that tige were yoy

in the»presence of Cst Simmonds ?
Yes sir I was, : )

And Mps | Haight?

I cannot recall

if Mrs. Haight was Present

first at that time,

right at that
I cannot recaly,

instance;
And where were Haight's Physical
kbosition. him?

.OK Now, did yoy at that time,

to sevep Minutes with him,




10|

11|

12
13
14
15
16

17
18

19

21

23

13

1.0 Why did you not give him a breathalizer demand at that
e : i

time?
A My reason for that sir was that he was going to be
checked by a doctor, and if the doctor was going to

hold him overnight it would free him from the demand.

Q Because if he was staying at the hospital you can't

take a breath test a blood alcohol test, it wou]d have

been futile to read him the demand.

Q Why?

A IF.he stayed in the hospital he can't take a breath test,

and I would require a blood alcohol test if he con-

sented.
‘ Y

Q Would you tell me whg; symptoms you noted, symptoms of

his having been drinking?

A Well, there was a moderate odor of?a1coho1 on his

breath. His eyes were s]ught]y bloodshot, and his

words were s]urred

Q And what time of the night was this when you made these

observations?

-

20[7 -‘Approxiﬁate]y between 1.50 am and shortly after 2 o'clock B

am.

22lp At that point in time did you notice anyone else's

eyeballs that were bloodshot? To see if they were bloodshot?

240 No sir.

20 At that time, did you at that po1nt ask Mr. Haight to

$T_.?§:'C

xvper‘orﬂ Wny ph*S?C;?lteS .M]th_YPSDHCL tﬂihf§3ﬂégrée“
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No sir, 1 did not.

Did you'at'any'time that evening ask Mt. hatght to perform
any phys1ca1 tests7 |

No sir. | ‘

Are you‘familtar.with physical tésts?

Yes sir. |

Have you yoursé]f-péhformed them in other cases?

Yes sir. |

I should re—phraée that. Have you had someore else

~perform them?

Yes.

| Why is it that you didn‘t.have Mr. Halght perform any

of these phys1ca1 tests at that time?

.The situation in my opinion didn't dictate to perfrom

physita] tests at that time.

(o3

But after he emerged the second time, having been gfven
that, cou]d he not have performed the tests then?

There was no reason he could not.

Do you th1nk perhaps the reason why you didn't have h1m
perfrom the tests is that you thought he might pass7

No sir, . |

Did it appear he indicated to you he couldn't walk a
stratght Tine or touch his nose with his eyes closed?
In‘my opinion his ability to drive was impaired by aicoho].

You Fformulated that cpinion on  the basis of a slight

.“Qdour_qf,alcqhgl,ahis‘hjgogshat.gyes:anﬁ~sitghtjy slurred. oo
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A Yes sir, I did.
Q Did Cst S1mmonds, to your know]edoe, have Mr, Haighf

perform any of those physical tests?

‘A 'No, he did not..

Mr. Boyd: I have no further questions.

The Court: Re-examination?
_Mr. Troy: No Your Honour.

" The Courf Thank vou constab]e, you may step down Does

. the Crown have any further evidence?

Mr;‘froy: " No Your Honor, that's the case for the Crown.

TheCourt: Does'the.defence wish to call any evidence?

Mr. Boyd: No Your Honour.

The Court: Submissions please, from the Crown.
f(MrJ Troy addressed the court on beha]f of the Crown)
(Mr. Boyd addressed the court on beha]f of the Defence)

-The Court I think count one can be dealt w1th very

clearly. The only evidence of impairment is the evi-
denge provided by the accused to the po]fce officers

',‘prior to the breath demand being made.” There is no
‘evidence of any\physica]vtests. fhe observation of the
police dfficers as to the accused's condition invmy
view do not in the circumstances of this case amount
to show beyond a reasonable doubt that the accused Was
1mpa1red

The ev1dence is not oefore me to sat1sfy me

7ftbevond a reasonah?e douhf Lhat *he ‘ccused 5. ab*?v*ifmix”
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1 do not havé any evidence of the accused's method of

9 | driving, other than the fact that there was an acci-

| dent, a single motor vehicle accident. I have no
q;;ﬁhysica] tests that were done on the accused as to
qiéhis impairment, and in the circumstances before me it is

,g{my view that the Crown has not sat1sf1ed its onus beyond a

reasonab]e doubt on Count 1 under Sect1on 234. The"
;i Crown has not shown beyond a reasonab]e doubt that the

4J accused s ab111ty to drive a motor veh1c]e was 1mpa1rednf

e,

0] by alcohol. :
With regard to Count No. 1, I find the

2| accused not guf1ty.. With regard to Count No. 2, a
E;charqe unde} Section 235(2) alleging the accused faiTed
jfto provide su1tab1e samples of h1s breath for analysis
 fupon demand by ‘a peace officer, the evidence before me,
'ﬁ;and the only evidence I have to look at in this problem
if;is the evideﬁce up to and including the time the demand
'ﬂ%was made upon the accused in the hallway of the emergency
’7ﬁ.ward of the hospital in Hay R1ver ‘What 1 do have before
:“'me is the further evidence of the fact that an appearance3
] notice was served on the accused, where1n the accused

was charged w1th refusing to provide a breath sample,

_ ﬁnd that the accused thereafter left the hospital in the

company of his mother, and the p011ce officers went

"ihe1r way.

TR

,._ ',_‘.....

“32,_ “What do 1 reatly have as evadence of a “if?" '

‘,i I do not knowswheth@r ars noi there was an ‘;;ﬂ;tffi
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ettempt made by the accused to blow. - I have no
evidence'befote me ae to whether or not evén one,
whether one samp]e'was obtained or not, It would have
been a simple matter fer the Crown to ask the question
ef the po]ice_officer "Did, or were ydu present when any
samples were obtained fhom~the accused?". That question
was never asked. f'think we can all presume that it

did not occUr, but I do- not have that and I am not pre-

_pared to draw that in the c1rcumstances of this case.

It is my Vjew on the‘ev1dence before me

~that the Crown is asking_the Court to draw, which may be

reasonab]e inferences, but in my view the Crown is asking
the Court to draw inferences which will 1nfr1nge the
accused's right to stand quiet, and the onus is on the
Crown, and that onus being that the Crown must prove that
beyond a reasonable doubt.

 In the circumstances of this case I cannot
say that the Crown has satisfied its onus. I find theA
accused not guilty on Count 2. You are free to go,

Mr. Haight.

(The'trial concluded)

Certified Corae'

/{_\-r%zc /i ///6/

Everett T:nq]e;
Court Reporte: '




