IN THE TERRITORIAL COURT
OF THE
NORTHWEST TERRITORIES
REGINA

V8

ASHEVAK QAVAVAU

Evidence taken at the Summary Trial, held before
His Honour Judge R.M. Bourassa, at the Court Housé,
Frobisher Bay, Northwest Territories, on the 19th day of

August, A.D. 1986.

L. Wall, Ms., Appeared for the Crown.

N. Sharkey, Esq., Appeared for the Defence.
\ R
M.D. Pedersen, Court Reporter.
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NAME: - Ashevak QAVAVOW (DOB: 64-JAN-24)

CRIMINAL CONVICTIONS ONLY

* DO NOT SHOW REFERENCE TO;:

' PAGE ONE

DATE COMPILED: _ 86-APR-23 . T 1. Withdrawals - ) L
P ot 2. Stay of Proceedings |
’ : 3. Absolute Discharges
DATE PLACE o .mm.OH.HO.z NO. .- ) " OFFENCE (BRIEF .Um.mn.W.HWHHOZ i INCLUDING JAIL - CONCURRENT/
CHRONOLOGICAL) o ; R S _ : , CONSECUTIVE
B E - vl FINE/EROB.
© o 83-MAY-02 Cape Dorset, NWT Sec. 294(b .n.n. : Theft under ’ ) 50,
83-SEPT-26 n wo T Tw ] See. mmmMHw c.c . i Breach of Probation Mwoomu%qu H\Mw&p QWMMm.wWWWm. mmaum%%m..
84-FEB-07 Frobisher Bay, NWwl See. 666(1) C.C. Breach of Prokaticn $200.00, 1/d 15 days
84-FEB-07 " t n| See. 42% T.C: Theft under (attempted)

§75.00, i/d 5 days




THE COURT: Did you want to give the facts on
this matter, Ms. Wall?
MS. WALL: Yes, Your Honour.

The offence occurred April 3rd, 1986, in Frobisher Bay,
in the Northwest Territories. The victim of the assault,
Isa Kilabuk, is a woman in her late twenties. She had gone
to a house to visit a girlfriend. When she found her friend
was not at home, although there were other people in the
house, she went to the friend's bedroom and laid down on the
bed, fully clothed, wearing jeans, and went to sleep. This
was around midnight. 2About two hours later, the accused
arrived at the house, drunk. He entered the bedroom and
barricaded the bedroom door with a bureau. He then lay on
top of Miss Kilabuk, and began saying her name and undoing
her pants. She woke up and resisted him, but he pinned her,
her arms, and he continued to unfasten her jeans, and he
stuck his han8l down the back part of her jeans and fondled
her buttocks. She continued to resist violently and yelled
for help, knowing that there was someone else in another
room. She also yelled at the accused, telling him to stop.
At this point, someone else from the house ran to the
R.C.M.P. detachment to report the assault, and the police
responded immediately and entered the house. They heard
Miss Kilabuk crying, and they heard the accused saying,
"please forgive me." They had to force open the door, as it
was still barricaded, and they found the accused and the

victim inside the bedroom, seated on the bed. They then




arrested the accused.

Those are the circumstances, Your Honour.
THE COURT: Are those facts admitted as true?
MR. SHARKEY: Yes, sir. We would allege, as part
of those facts, that when the victim yelled at the accused
to stop a couple of times, he then did, before anybody came.
THE COURT: I don't see any incompatibility
with that and the Crown's statements.
MR. SHARKEY: Those facts, then, are admitted.
MS. WALL: As I say, Your Honour, once the

police entered the room, the assault had stopped.

THE COURT: On sentence?

MS. WALL: I would like to enter his record.
MR. SHARKEY: The record is admitted.

THE COURT: That will be Exhibit 1.

MS. WALL: You'll see it is not a record

related to the offence before the Court, but it does show
that the accused has been through the court system before
and he is not entitled to be treated as a first offender.
This offence, of course, is quite a bit more serious
than the ones he's been convicted of so far. It's an
offence of violence against the person and I would submit
that it's a considerable aggravating factor that, first, it
took place in a private home. Although it wasn't her home,
it was her friend's home and she was entitled to feel
protected there and safe from molestation, I would submit.

The accused had come in from the outside. The second

A protected




aggravating factor, in my submission,.is £hé barriﬁé&iﬁéigf;
the bedroom door, showing premeditation;:and”ai;d ﬁé§iﬁé;th€
it an element of confinement of the victim. Forcible e
confinement, of course, is in itself an offence.

Fortunately, she wasn't hurt, Your Honour, but it's
clear from the facts that she was extremely distressed by
what was going on. Even if she hadn't been, the Court of
Appeal has made it clear that the Courts can take into
account the effect on a victim. They can take judicial
notice of the impact on a victim of a sexual assault.

In my submission, incarceration is called for, for both
individual deterrence and general deterrence.

Your Honour is familiar with the sentencing principles
for sexual assault cases, as laid down recently in the
Sandercock! case.

With regard to whether or not this can be characterized
as a major sexual assault, Your Honour -- clearly, there
wasn't intercourse, but on the other hand, there are the
aggravating factors I've pointed out. So, I would submit,
that if it's not a major sexual assault, as the Court of
Appeal referred to in Sandercock, it's a serious sexual
assault, not a minimal one. Therefore, I would ask for more
than a minimum term of incarceration. Those are my
submissions, Your Honour.

THE COURT: Mr. Sharkey?
MR. SHARKEY: Thank you, sir.

The accused, Ashevak Qavavau, is 22 years old and his
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home community is Cape Dorset. The victim was, and perhaps
still is -- my client doesn't know =-- but, was an
acquaintance and/or friend of the accused around the time
that this happened. He advised the police in his statement
that she used to hang around his cousin. He'd been at the
Legion where he'd been drinking some beer and also some
cognac. It's unfortunate that this is the way he ended his
day. He then went to his aunt's place -- Mary Sharkey's
place -~ where he found the victim.

My position, sir, is that this accused, in pleading
guilty, not only shows remorse by his plea, but that in his
statement to the police and the questions -- the type of
questions asked and the type of answers given does show some
remorse for what he's done. Part of it, of course, as with

!
all persons before the Court, is being caught. But, for

example, he is asked: "What did you do when you went in
there?" VI think I tried to talk to her." "bid you lock
the door?" "Yeah. With a dresser. O©Oh, this is

embarrassing. I sure wish it never happened." Further on
down, "Did she tell you to stop?" "Yeah. When she say
that, I say to myself that I should not do this, and I start
to apologize to her. When I was apologizing, the cop came
in." He acknowledges all of the other allegations of

fact. Another question is asked, "How did you try to have
sex with her?" "This is my first time. I want to be six
feet under. I was trying to pull her pants off. That's all

I remember. She stopped to talk" -- whatever that means.
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But, that's the type of statement he gave to the police,
gir, in admitting this offence.

I acknowledge the Crown's comments with respect to any
impact on the victim, but in a relative scale, we do take
issue with the categorization given this offence.

As I say, Ashevak is from Cape Dorset, where he, up
until last year, lived with his mother. She died last year.
He grew up there. He had come down to Frobisher Bay in
March to attend some meetings to do with alcohol treatment.
Nonetheless, he stayed here, and when he stays here in
Frobisher, he stays with a friend, and he was working
part-time from March until now, he tells me, with Bill
MacKenzie, doing things for Mr. MacKenzie like, when work is
available, lyou know, chopping ice in front of the Brown
Building. He also says he worked for a short time, about a
week, at the Frobisher Inn Hotel, and another week, in
April, at the Komatik Inn, before he was laid off. When
he's in Dorset, he advises me, he does do carving. He does
drawings, as well, and he tells me that he has sold his
drawings. In addition, he indicates that he worked on the
sewerage trucks -~ was working on the sewerage trucks
indoors, before he came down here in March. So, sir, that's
who Ashevak Qavavau is, and that's what happened that night,
and that's what he says and thinks.

THE COURT: Thank you, Mr. Sharkey.
Well, once again, someone is before the Court with a

problem with alcohol. Mr. Qavavau gets right out of control
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and commits, what I think the Crown has fairly described as
a premeditated sexual assault -- I would add, bordering on
attempted intercourse.

I want to point out to you, Mr. Qavavau, that the Court
of Appeal has stated in no uncertain terms that sexual
assaults require jail sentences. More than that, had you
had intercourse with this woman, the minimum term -- or at
least, where we have to start considering a jail sentence,
is three years. You might think of that the next time
you've had a few drinks and you see a woman lying around,
asleep. First of all, you have no right to force yourself
on a woman, asleep or any other way. They're people, too.
They're not there just to keep you happy. If you can't
control yéurself when you're drinking, Mr. Qavavau, you're
going to have to pay the price. Unfortunately, that price,
when it comes to sexual assault, is a stiff one, indeed.
Women are not things to be used, Mr. Qavavau.

There was premeditation here. Obviously, Ashevak
Qavavau knew that she was asleep in the bedroom. Obviously,
he formed the intent of committing the sexual assault, which
is evidenced by barricading the door. He was certainly
prepared, up until the last moment, to carry through with
his intended assault. He succeeded in undoing her pants.

He had his hand down the back of her pants. He was on top
of her. He had her arms pinned. ZILuckily both for the
victim and for Mr. Qavavau, he responded to her screams and

pleas. Luckily, the police responded quickly and arrived at
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the scene before any further damage was done, and
intercourse was not effected. As I've already pointed out
to Mr. Qavavau, had there been an unlawful act of
intercourse, this Court would have to consider a sentence in
the range of three years. That's federal penitentiary, Mr.
Qavavau. Notwithstanding that, the lesson has to be brought
home to Ashevak Qavavau that a woman is not something to be
utilized. A woman is a person. A woman has the right to
the integrity of her own body. A woman certainly has the
right to say no, and Ashevak Qavavau, nor any other man,

can simply go along helping himself to whatever he thinks is
available.

I think a deterrent sentence is called for. On the
other han&, by way of mitigation, I take into account that
he desisted in his assault, and when the police finally were
able to force the door, he was at the foot of the bed, no
longer assaulting the victim. I have to take into account
that he has pleaded guilty, virtually at the first instance,
and I think his remorse is evidenced in the statement to the
police.

Mr. Qavavau has had previous flirtations with
antisocial conduct. He's been convicted in 1983 and in 1984
with breach of probation and theft under. 1In each case, he
received fines. Apparently Mr. Qavavau has a problem with
alcohol and was here from Cape Dorset, as I understand the
submissions of Defence counsel, on some detoxification

program or something having to do with detoxification.
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I would only point out to Ashevak Qavavau the same as I
pointed out to Della Nashook -- you are responsible for what
you do, drunk, scber, or stoned. Being drunk at the time is
of no assistance to the Court.

I agree with the Crown attorney that jail sentences
must be imposed. However, for the reasons I've given in
trying to balance the seriousness of the assault with the
mitigating factors that I've referred to, I don't think it
need be a lengthy term of imprisonment. I hope that Ashevak
Qavavau makes some chandes in his life as a result of this,
and particularly with respect to his consumption of alcohol
or drugs, if that's the case. If he dcesn't, he'll be back
in court aéain. I have no doubt of that. Stand up, please,
Ashevak.

On this matter, I'm going to sentence you to a term of
imprisonment of one month.

(TRIAL CONCLUDED)

I, Marilyn D. Pedersen, Court Reporter, hereby certify

that I attended the above Summary Trial and took faithful

and accurate shorthand notes and the foregoing is a true and

accurate transcript of my shorthand notes to the best of my skill

and ability. §

Dated at the City of Calgary, Province of Alberta, this 28th

day of August, A.D. 1986. e
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Court Reporteryaf*i
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