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IN THE MATTER QOF:

HER MAJESTY THE QUEEN

Vs

JAMES EKPAKOHAK

Transcript of the Proceedings held before His Honour r

Judge R. M. Bourassa, sitting at Cambridge Bay in the

Northwest Territories, on Wednesday, January l3th,

A.D., 1988. .

APPEARANCES:
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MS. S. AITKEN: Counsel for.the ‘Crown

MS.

V. SCHULER: - Counsel feor the Defonce




SCHULER: Your Honour, perhaps we could dealAWith'the
1atter of James Ekpakohak. That is in adult court as well.

T,ERK : James Ekpakohak.

OURT: Do you want to give me the facts, please, Miss

ITKEN: Yes, Your Honour. On Octoberxr 30, 1987, here in

_ambridge Bay, J T , who was 16 years old at

at James BEkpakohak's house. During this time, J

ecame quite intoxicated, and she went to the washroom

where she passed out. The other men continued to drink.
Later on, James went to the washroom and discovered J

on the floor. He removed her pants and panties and had
éexual intercourse with her. Another one of the males
knocked on the washroom door and asked James when it was hidg
turn. The othermale then went into the washroom. At that
.poiht James left the washroom, and at that point the ofher
ﬁale had sexual intercourse with J as well.

During the time that béth James and the other man were
having intercourse with J ", she appeared to be passed
" out. However, she in fact was not passed out, and did
realize what was happening, but did not say anything to
them as she was scared. When the second man was in the.
act of intercourse, J | asked him what was going on,
and at that point he got off her and left her alone.

J: ' then ran from the house and sought help. Both

Mr. Ekpakohak and the other individual were arrested and

ing




admitted to the police to having sexual intéfcoqrse with
J ‘ .. Both indicated to the pélice that they thought
she was passed.out.

Are those facts admitted as true?

The facts are admitted, sir. I just want to

“make it clear that with respect to Mr. Ekpakohak, he did nof
_have involvement with the second person. I uﬁderstand the
;Créwn will be alleging that as an aggrévating circumstance.
‘He has admitted to his involvement in the offence.
COURT: | Where does the victim live?
.AITKEN: She lives here in Cambridge Bay.
E.COURT: In a group home?

"ATTKEN: No, Your Honour.

“COURT: ‘Go ahead.
'AITKEN: Yes, Your Honour, the Crown alleges a record.
'SCHULER: The record is admitted, Your Honour. |
- COURT: Exhibit 1.
AITKEN: Your Honour will see from the record that Mr.
Ekpakohak haé a lengthy criminal record dating back to 1978.
His most recent conviction was in December of 1986. Your
Honour will see from that record the majority of his
offences are property rélated.
Your Honour, I believe there is a presentence report
as well that has. been prepared.
E COURT: Yes, I have read it. I take it coungel have both
seen it and read it, and are there any objections to any

portions thereof, or do either of you wish to cross-examine




the author?

SCHULER: No, Your Honour.

AITKEN: No, Your Honour.l It would appear from the
presentence report that James has indicated that he has a
problem with alcohol, and it would appear that he has not
béen able to do anything about that problem, and he still
feels that he has a problem, and hopes_thét he will be able
to get help and is willing apparently to seek help about
his problem.

However, we have seen from his record that he has been
in court many times in the past, and although, as I mentiongd,
they are not related convictions, we see that from the
dispositions he received, which have been-all the way from
fines andlprobation,.and then periods of incarceration, thati
he has not been deterred from becoming involved with further
criminal activity. |

We are dealing here again with a very serious offence,
In my submission the courts in this jurisdiction have held
that in offences of this nature, general deterrence is a
prime consideration. In my submission, the circumstances
here are what can be termed & niajor sexual assault as those

words are used in the Court cf Appeal case of R. v. Sandercofk

which Your Honour is familiar with. As Your Honour is

aware, in the Sandercock case the court expressed that

the starting point for a major sexual assault is a term
of imprisonment of three years, and this is assuming that

we are dealing with a mature accused who is of previous




ified when we are dealing with areas of northern
However, the court does mention in that case that
1 offers the general guidelineé for offences of

e. The Sandercock case also mentioned that some

cal harm to the victim can be inferred from the

nces of the assault itself. If there is anything

on to that, of course the Crown would have to

erms of the facts 5efore the court todaf, Your
would suggest that there are sonme mifigating and
avating factoré. To his benefit, Mr. Ekpakohak

- plea at an early date, and there woula'appear to
olence here other than the assault itself. In —.
_éggravation, we have the age of the victim; ‘Miss
was 16 years old. I would suggest it is somgwhat
ng about the other individual we have heard about.
r man knocked at the door. Mr. Ekpakohak let the
nowing full well what that man's inteﬁtions were
man had asked when was his turn. In my submission
'ﬁ w full well what that other man was going to do,

hough he did not encourage what the other man has

¢ mey not heve known what that other man did as he




. left the room béfore it happened, he clearly did not do
anything to stop it, and he let it happen by leaving the
:room and leaving the girl, who appears to be passed out,
on ﬁhe ground.

There is one last case I would like to refer Your

Honour to, and I only have one copy of it, and perhaps 1

could just refer to it. 1t is the case of R. v. John
“Ignirjuk which is a decision of the Northwest Territories
‘gupreme Court in 1986. The facts are somewhat different
in that case, but there is one point I would like to draw
from it. The facts in that case were that it was heard
“in Arctic Bay. The accused was the 48 year old uncle of
a 15 year old girl. A few days before the offence he had

“approached her apparently, and she rebuked him. A few days

later she was in her own home, and she was asleep. Her

uncle came into the home. He fondled her, He then had
sexual intercourse with her while she was sleeping. She
woke up when the act was complete, and when she woke up
she pushed him away and he left the residence. There was
a trial in that case, and he was found guilty.

In te;ms of his own circumstances, he did not have
a previous criminal record. He was found to be of previous
good character. He apparently was employed and supported
his family, and it was found as well that he was an
unsophisticated person, and had not had much dealings in
mattérs such as that. The court imposed a period of

imprisonment of three yesre.




I am not suggesting that the factual situation is

the same as the one before the court today, as there are
clearly some aggravating factors in that case that are not
present here, but the court in that case did not retract
from the sentence that the accused receivad because the gir]
was asleep, and perhaps did not realize what was going on
until she awoke. In fact, the fact that she was asleep was
mentioned in aggravation in Ignirjuk.

In the circumstances that we are dealing with here
before the céurt, Mr. Ekpakohak may not have known the
victim was alert and aware of what was going on, but
clearly he knew what he was doing was wrong. He just took
advantage of the situation that he found himself in. We
have heard here from the circumstances that in fact she was
alert and that she did know what was going on, but that she
was too scared to do anything. Clearly this act must have
been very degrading to her. It isn't é situation where sﬁe
did not know what was going on. She in fact did, and was
scared,

Por this particular accused, we are not dealing here
with a person of previous good character. Although he does
not have any convictions for violence or anvthing of that
nature, he personally is experienced before the courts, and
again, it would appear that wmany of his offences may be in
relation to alcohol. |

From the presentence report that has been prepared, an

I am épeaking of the writer of that report speaking to James




about it, when asked on page three if it would happen again
in the future James apparently replied that he didn't know
if it will happen again if he is drinking. Again, it is

a situation where James likely would not have done something
l1ike this if he hadn't been drinking, but clearly when he
is drinking, he is a danger, and in my submission, it is
clear from the writer of that report from the comments that
he made that he is not sure if he would be able to control
himself again in the future if he had been drinking.

In my sﬁbmission, from all the circumstances here,
taking into account the mitigating factors and the
aggravating factors, in my submission. a penitentiary
term is required. I would suggest that this is nécessary
both to deter Mr. Ekpakohak himself, but also to satisfy
the principles of general deterrence and protecting the
people in this community from this offender and from fufther'
offences of this kind, and I would be suggesting that a term
of imprisonment in the area of three years would be an

appropriate disposition for this accused. Those are my

submissions.
THE COURT: . Miss Schuler?
SCHULER: Your Honour, I think Mr. Ekpakohak's background

is well set out in the presentence report. There is nothing

really that I can add to that. There is onhe point of

clarification. I understand that in fact he lives here in

Cambridge Bay with his brother. There are just the two of

them living together. The report indicates that the




parents are deceased, so that the two brothers are on
their own.

The report, sir, I would submit obviously does indicatsg
a problem with alcohol. I don't think that there is any
question about that. I spoke with Mr . Kaosoni, the social
worker,‘about Mr. Ekpakohak before the feport was prepared,
and he indicated to me that really, when he isn't drinking,
he isn't considered to be a problem, but when he is
drinking, obviously there is a problem.

The report indicates, sir, that he has, I would submit
thought about the offence, and indicates on page three that
he feels very angry with himself fot what he has done. He
feels embarrassed and humiliated. He obviously has thought
about the offence and is feeling remorseful. He also
indicated to me, sir, that he wanted to make it very clear
that this girl apparently is a friend. He still considers
her a friend. He doesn't in any way try to foist off any
blame on her or responsibility on her. He knows that whét Iy
did was wrohg, and that it was his-fault, and I think he
is hoping - that their relationship doesn't change.

One of the factors about this offence, sir, that
distinguish it from some of the others, and I think
distinguish it from the Ignirjuk case that Miss Aitken
has mentioned, is that here there was a drinking party in
progress preceding the assault. Clearly Mr. Ekpakohak'took

advantage of the girl, took advantage of the situation, but

thig is not a situation of a going into a home where someong
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doeén't know that yvou are there, or isn't involved with
the person prior to the offence. Here they were drinking.
They were partying essentially, as I understand it, when
the offence happened in the midst of those circumstances.
There was no violence involved. There was no force beyond
the offence itself.

As Miss Aitken has pointed out, the record doesn't
indicate any previous assaults or any offences of a forceful
nature against the person, and I think that ought to be
distinguishéd on that basis. The only offence that comes
anywhere cloée to that is, I believe there is a recent
coﬁviction for obstructing a peace officer, and certainly
that doesn't indicate that this was an assault, so that it
can be distinguished on that basis. That was, I believe in
1985 or thereabouts.

It does appear as though he was able to stay dut of
trouble for almost a year. This offence occurred in
October, and his last conviction was in December, so that
he did make some effort-to stay out of trouble during that
time. o |

He has been in custody, sir, since the 27th of November
Now, that was as a result of a breach of undertaking for
drinking, as I understand it. And he was sentenced to a
term so that he has actually been serving some time as a
‘result of”fhat, a term of two months plus 15 days imprisonme

I would submit, sir, that beyond the offence itself,

and looking at it in isolation, really there are no

nt.




aggravating factors with respect to this particular offence
and I say that because of the lack of violence, the lack
of planning. Obviously he was intoxicated, as was the girl
involved.

With respect to his record, again I think it can be
distinguished in the sense that there is no indication of
violence or force on that record. .And if we look at the

Sandercock case, in my submission it is a case where the

court could consider an adjustment downward from the three
year mark referred to in that case.

A case that I would refer to the court is that of

Alfred Thomas Nahanni, and I understand it was a sentencing

in the Territorial Court in front of His Honour Judge
Davis. I understand the Crown appealed the.case, and the
Court of Appeal dismissed the appeal. Mr. Nahanni
received a sentence of 18 months imprisonment on a charge’
of sexual assault. Basically the circumstances were that
the accused and his brother and his brother's commonrlaw
wife, who was the victim of the assault, were all together.
‘The accused had been drinking. Apparently the accused's
brother, .who had also been driﬂking, assaultedLhis-own
common—-law wife. The brother was removed from the premises.
The accused was then asked to leave-the premises. He did,
but he came back. He was voluhtarily admitted by the
victim. They had some discussion about him stéying aver
night, because his own house was locked up, and apparentiy

they talked about the assault, and basically were talking




and getting along. They both went to sleep. I believe

she was on the floor and he was sleeping on the couch,

and when the woman woke up, she had taken some prescription
drugs and she woke up and found the accused lying on her
and having sexual relations with her. He immediately stopped
when she directed him to do so, and apparently in that
case he attempted to apologize to her before he left the
premises. He had two previous assault charges on his

racord. One was a commcon assault in 1981. The other was

assault causing bodily harm in 1982 for which he received

fines, so he didn't have a lengthy criminal record, but he

did have a record of previous violence. So there is that
distinguishing factor,.

In some respects, this case, I would submit, or those

circumstances are similar to the case at bar. That could

be considered as mitigating as the Court of Appeal dismissed
the Crown appeal on that sentence.
Another case, sir, that again is not exactly on point,
but is somewhat similar was a decision by Mr. Justice
Rothman of the Supreme Court of the'ﬁorthwest Territories
in May of‘l983. That was, I believe a tria1( and the accused
was charged in fhat cese under the old law, so that it was

a rape charge. The complainant, or the victim, was asleep

in her bed at her own home in Clyde River. The accused
came to the house apparently wanting to drink with her
huéband,.but the hsuband wasn't there, and he saw her

sleeping in bed, and he decided to attempt to have sexual
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intercourse with her. He apparently didn't know her very
well at all. It is not clear whether he knew her at all.
He turned off the lights that were on in the living room,
énd apparently got into bed with her and began kissing
her. She thought he was her husband, and when she called
her husband by name, he replied, and obviously tried to
deceive her and pretend that he was the husband, and she
finally realized that he wasn't, and basically then it

is a situation of a trick, and he tricked her into having
sexual intercourse with her.
but they appear to be--this case was in 1983. These
convictions were prior to 1978, it would appear. It
doesn't look like he had any violence on his record. He
received a sentence of two years less a day imprisonmént

for that pérticular offence.

With respect to the case that Miss Aitken has referred

to, the Ignirjuk case, a couple of distinguising factors

in that case I would submit are first of all that the accusqg

had been rebuffed before by the victim. There was quite

He had a record of convictions

r
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a big disparity in their ages. He was 48 years old and she

was 15 years old. She was a friend of his daughtér's, 50

that it wasn't a situation where she and he were friends as

it is in this case! That was a situation of one of her

friend's father assaulting her. Before that particular

incident there hadn't been any contact. In other words,

he wasn't already in the house or talking to her. He had

come into the house unbeknownst to her. So those




factors I submit distinguish that case somewhat.

Those are all my submissions, Your Honour.

HE COURT: Thank you, Miss Schuler,

a. AITKEN: Your Honour, if I could just point out the one
factor about the conviction I had failed to mention. He
did pléad guilty on December 3rd of 1987 before Your Honour
for a charge under Section 133, and he received two months
and 15 days imprisonment.

E COURT: Thank you.

Certified a correct transcript,

,\\}'{?:()’? Fed ey ﬁ')/? Al / /“/ CAS
Laurie Ann Young / éfﬁ

Court Reporter




