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Transcript ofthe Ruling pursuantto s. 486.2(1) delivered
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Ban on Publication of Complainant/Witness
Pursuant to Section 486.4 ofthe Criminal Code
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THE COURT: The Crown applies, pursuantto

section 486.2(1) ofthe Criminal Code, to use a
screen during the evidence ofthe complainant at
this trial.

The complainant's date ofbirth is May 26,
1992. Sheis17 yearsold.

Provisions have existed for anumber of
yearsinthe Criminal Code dealing with
testimonial aids. Those provisions did not

alwaysread the way they do today. But
Parliament has chosen to amend the provisions a
few years ago, and a stronger direction hasbeen
givento the Court, and less discretion,in cases
thatinvolve witnesses who are under 18 years of
age. Itis instructive to comparethe tests that
are applicablewhen the witness isunder 18 with
the test applicablewhen the witnessisover 18.
Ithink itis a fairly significant distinction in
the context ofthis application.

So what the Criminal Code saysisthatin
proceedings involving a witness under the age of
18, on application ofthe prosecutor,

...the court shall order that the

witness testify ... behind ascreen

or other devicethat would allow the

witness notto see the accused,

unless the judge or justice is of



Official Court Reporters
1

1 the opinion that the orderwould
2 interfere with the proper
3 administration ofjustice.

4 Whereas the second paragraph which deals with

5 other situations says,

6 ...in any proceedings against an

7 accused, the judge may, on

8 application ofthe prosecutorora

9 witness, orderthat the witness

10 testify ... behind ascreen or other

11 device that would allow the witness

12 notto see the accused ifthe judge

13 orjusticeis ofthe opinionthat

14 the orderisnecessary to obtain a

15 full and candid account from the

16 witness ofthe acts complained of.

17 So the testis obviously very different when a

18 witnessis under the age 18 from when a witness
19 isover18.

20 When the witnessisunder 18,1 am obligated
21 to make the order unless I am satisfied that to
22 do so would interfere with the proper

23 administration ofjustice.



24 The defenceis opposed to the orderbeing
25 made and points out that the witnessis 17 years
26 old, verycloseto the top end ofthe age range
27 that this provision appliesto. He also points
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1 outthatthereisnothingto suggestthat there
2 isa trust relationship or arelationship of
3 authority between the complainant and the
4 accused. He also pointsto the riskofthe jury
5 forming the wrong impression, or draw erroneous,
6 prejudicial conclusionsifthey see that a screen
7 is being used to prevent the witness from seeing
8 the accused.
9 The paragraph thatI am governed by,
10 486.2(1),does not distinguishbetween very young
11 witnesses and witnesses who are approaching 18.
12 Parliament had to draw the line somewhere and it
13 hasdrawnit at 18. The test appliesifthe
14 personisunder that age, no matter what age they
15 are.
16 The factorsthat are put forward by defence
17 counsel (age, natureofthe relationship between
18 the witness and the accused) are relevant when
19 applications are brought under 486.2(2). But
20 nothinginthe provisions suggests that those are



21 relevantto applications brought under paragraph
22 (1). So the factthat Parliament had chosento
23 identify these factors as part of what will be

24 considered to decide ifthe device isneeded to
25 obtain a full and candid account ofthe witness,
26 but doesnotrefer to them as part ofthe other
27 test, againreinforces the notionin my mind that
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1 the testunder 486.2(1) isto be very strictand

2 itis only in very narrow circumstances that the

3 order willnotbe made when a witnessis under

4 18.

5 Now the concern about the impact that the

6 device might have because thisis ajury trial,

7 and I think defence counsel fairly acknowledged

8 that yesterday during submissions, would apply in

9 any jury trial. Parliament could have devised a
10 speciallegislativescheme to deal with jury

11 trials or devise a different test to address that

12 concern, butit hasnot.

13 Inthis caseI do nothave any evidence, nor
14 any tangible reason - other than the fact thisis
15 ajury trial -to concludethat the use ofthe

16 screen would interfere with the proper



17 administration ofjustice. In my view thereis

18 no basisupon which I candrawthat conclusion,
19 and so I will grant the Crown's application.

20 To hopefully alleviate the concerns

21 expressed by defence counsel, I will instruct the
22 jury inmy charge about what using this device
23 means and what it doesnot mean. Infact, I will
24 also be giving them an instruction immediately

25 before the start ofthe evidence so that they do

26 not start forming opinions or hypotheses or
27 improper conclusions when they see the device
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1 being set up.
2 So I am allowing this application.
3
4
5 Certified to be a true and
accuratetranscript pursuant
6 to Rule 723 and 724 ofthe
Supreme Court Rules of Court.
7
8
9 Annette Wright, RPR, CSR(A)
Court Reporter
10
11
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