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REASONS FOR JUDGMENT

A) INTRODUCTION

[1] D.P.wassentencedintheY outh Justice Court on October 29, 2007 on acharge
of driving whilethe concentration of alcohol in hisblood exceededthe legal limit. The
sentence he received was a fine of $500.00, a surcharge of $75.00, and a driving
prohibition for a period of 12 months. He appeals this sentence on a number of
grounds.

[2] D.P. aleges some errors of law on the part of the presiding Judge, but his
primary complaint is that he did not get afair sentencing hearing. In his Factum, he
allegesthat certain thingsthat happenedduring the proceedingsshow that thepresiding
Judge was biased against him, or at the very least, raise a reasonabl e apprehension of



bias. He also alleges that the presiding Judge’ s conduct prevented his counsel from
making full and effective submissions on his behalf.

[3] Whilethe Crown does not agree entirely with D.P.’s characterization of the
presiding Judge’'s conduct, it does concede that what transpired prevented D.P.’s
counsel from presenting complete submissions, and that this opens the door to
appellateintervention. Still, the Crown’ s positionisthat the sentenceimposed should
not be disturbed because it was an appropriate sentence under the circumstances.

B) THE SENTENCING HEARING

[4] Thesentencing hearing began, in the usual course, with the Crown reading the
allegationsin support of the charge. Those allegationswerethat in the early morning
hoursof August 11, 2007, R.C.M.P. officerswho were on patrol stoppeda vehiclethat
had made aturn without signalling. The officersalso observedthat thelicenceplate on
the vehicle was expired. The officers spoke to D.P., the driver of the vehicle. They
made observationsthat |ed them to place D.P. under arrest and demand that he submit
to abreathalyser test. D.P. was cooperative throughout. The breathalyser tests were
conducted, and resulted in readings of 120 and 110 milligrams of acohol in 100
millilitres of blood.

[5] The Crown’s alegations were not disputed by D.P. D.P.’s counsel told the
Court about some additional facts, which were not disputed by the Crown. Thosefacts
werethat on the night of thisincident, D.P. had been at a party wherehe had consumed
four to five beer. While he was walking home, he was stopped by a person who was
highly intoxicated and appeared to be in some distress. That person asked D.P. to
drive hisvehicleto anearby parking lot. D.P. had stopped drinking sometimeearlier
and was no longer feeling the effects of alcohol. He agreed to drivethe vehiclefor the
purposes of parking it.

[6] Crown counsel requested a fine in the range of $400.00 to $500.00 and a
driving prohibition in the range of 12 to 15 months. The presiding Judge asked
whether amandatory minimumdriving prohibition appliedwhen dealingwith ayoung
person. (By operation of section 259 of the Criminal Code, an adult convicted for the
first time of thistype of offenceis subject to adriving prohibition of a minimum of 1
year). Crown counsel answered that he was not sure if the minimum driving
prohibition applied, but maintained that irrespective of that, there should be adriving
prohibition of 12 to 15 months.

[7] D.P.’scounsel beganher submissionsby seekingan adjournmentto anotherdate
to research the question of whether the minimum driving prohibition applied. The
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presiding Judge said he would not adjourn to another date. Counsel sought an
adjournment to the afternoon. The presiding Judge said he would not adjourn to the
afternoon but was prepared to stand down until later in the morning. Counsel replied
that she was not available later in the morning. The proceedings continued.

[8] Counsel madesubmissionsabout D.P,” spersonal circumstances. Thepresiding
Judge interrupted her afew timesduring her submissions. By that point considerable
tension had built between the presiding Judge and counsel. Eventually counsel
renewed her request for an adjournment to consider the question of the applicability of
the mandatory minimum driving prohibition, reiterating that shewas availableat 1:30
but not later that morning. The presiding Judge maintained his decision not to adjourn
to 1:30. He adjourned proceedingsto 11:15.

[9] When proceedingsresumed, counsel advised that they had determinedthat under
the Youth Criminal Justice Act, S.C. 2002, c.1, no minimum driving prohibition
applied. The presiding Judge then proceeded to deliver his Reasons for Sentence.

C) MOOTNESS

[10] Althoughthe Noticeof Appea wasfiledin November 2007, theappeal wasnot
heard until February 16, 2009. By then, thefine and surchargehad longbeenpaid, and
the driving prohibition had finished running its course. This raises the question of
whether the appeal is moot.

[11] D.P. argues that the appeal is not moot, even though the sentence has been
compl eted, because under the Act, the periods of timewhen recordsof proceedingscan
be accessed vary depending on the type of sentence imposed. In other words, if this
Court were to set aside the sentence imposed and replace it with another type of
disposition, such as an absolute or conditional discharge, it could impact on the extent
to which persons and agencieslisted at s. 119 of the Youth Criminal Justice Act could
accesstherecords. D.P. also arguesthat in any event, this case rai sesimportant issues
and that this Court should entertain it on its meritsevenif it is moot.

[12] Theissuesraised in thisappeal are serious because they call into question the
integrity of the administration of justice. Although not in agreement with everything
that D.P. assertswithin thisappeal, the Crown concedesthat thefairnessof thehearing
was compromised by what transpired. That concession is a significant factor in
deciding whether to consider the matter on its merits. Under the circumstances, |
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concludethat it isappropriate for this Court to addressthe i ssuesraised on this appeal
irrespective of whether the matter is moot.

D) ANALYSIS OF GROUNDS OF APPEAL

[13] D.P. argues that the fairness of his sentencing hearing was compromised as a
result of the animosity that devel oped betweenhis counseland thepresidingJudge. He
argues that the presiding Judge became so annoyed with his counsel that he lost his
ability to impose a fair sentence. In the adternative, D.P. argues that the presiding
Judge’ sconduct raises areasonable apprehension of bias. Inaddition, D.P.’scounsdl,
who was his counsel at the sentencing, arguesthat what happened between her andthe
presiding Judge rendered her ineffectivein the representation of D.P. She arguesthat
thistoo compromised the fairness of the hearing, quite apart from the issue of bias.

[14] Giventhenatureof D.P.’scomplaints, it isnecessary to examinein somedetail
some of the exchanges that took place between his counsel and the presiding Judge
before addressing the specific procedural fairnessissues that are raised.

1. The exchanges between counsel and the presiding Judge

[15] Asalready mentioned, the presiding Judge refused counsel’ srequest to adjourn
the continuation of the hearing to another date, or to the afternoon. He became
annoyed when, in response to his suggestion to adjourn the matter to later in the
morning, counsel advised that she was not available then:

THE COURT: Then we'll continue with the matter right now.

MS. PAYNE: That’sfine, sir. Your Honour --1"msorry. We' renot ableto
continue, sir. There’'saquestion - -

THE COURT: No, we will continue. You should have been prepared for this
guestion.

MS. PAYNE: Wedll, sir - -

THE COURT: | am not going to put this matter over for your convenience. If you're
otherwise engaged this morning, that’s too bad. We'll deal
with this matter right now.

[16] Counsel then began making her sentencingsubmissions. She madesubmissions
about the mitigating effect of D.P.’ squilty plea, the circumstancesunder which he got
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behind thewheel of the vehicle, the support from hisfamily, andinformationabout his
employment. She also advised the Court about D.P.’s involvement with sports and
other extra-curricular activities, including hisinterest in music. The presiding Judge
interrupted counsel and questioned the relevance of aspects of these submissions:

MS. PAYNE: (...) Inhissparetime, he advisesthat he also playsguitar. He
advises that he is left handed, but he has taught himself to
play left-handed and has re-strung his guitar to assist himin
that regard. He also writesmusic.

THE COURT: Do you honestly think that that’ s rel evant to sentence, thefact that he
has re-strung his guitar so he can play |eft-handed?

MS. PAYNE: | think, sir, that Mr. P.’s efforts- -
THE COURT: Y ou adjust your tone right now. Right now. Go on.
MS. PAYNE: I’m suggesting, sir, that this is indeed relevant for your

consideration of Mr. P.’ scircumstances. Heis an industrious
young man.

THE COURT: Oh, | know he'sindustrious, and I’ ve certainly concluded that he's
industrious based on what you've told me. How some of
these submissions can be expected to many any differenceon
sentenceisbeyondme. Re-strung aguitar so he can play left-
handed. Anyway, go on. Go on, Ms. Payne.

[17] Counsel then made submissions about the breathalyser readings. She argued
they wereintheminimal range. The Judgeinterjected that he did not consider themto
be in the minimal range, that they were in the middle range.

[18] Counsel reiteratedthat D.P. had entered avery early guilty plea, and that he had
been cooperativewith the policethroughout. Shethenalludeddirectly tothepresiding
Judge’ s annoyance with her:

MS. PAYNE: (...) Whereas you may be annoyed with me, sir, --
THE COURT: Oh, I’'m quite annoyed with you at this particular point - -
MS. PAYNE: Clearly.

THE COURT: - - but I'm not going to take it out on your client.
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[19] Counsel then referred againto the mitigating features of the case and submitted
that under the circumstances, the minimum sentence would be appropriate. The
presiding Judge questioned her on that submission:

THE COURT: What would the minimum sentence be, Ms. Payne?

MS. PAYNE: Widl, sir, there’ s no minimum sentence with regard to afine.
So | submit alow fine- -

THE COURT: Well, aminimum sentence would be areprimand, Ms. Payne.

MS. PAYNE: Weéll, sir - -

THE COURT: Thisis Y outh Justice Court.

MS. PAYNE: That’s correct.

THE COURT: Y ou’re honestly suggesting that that’ s appropriate?

MS. PAYNE: Well, sir, | would liketo investigate the fact that if indeed the
Court - - this Youth Court is not bound by the minimum
driving prohibition, it may be appropriate in this particular
case.

THE COURT: Ms. Payne, I’ m prepared to give you areasonabl e adjournment under
the circumstances, but | am not prepared to stand matters

down to suit your schedule.

MS. PAYNE: | didn’t request this court to do so.

[20] Thepresiding Judge again dluded to the possibility of standingthe matterdown
tolater inthemorning. The exchangethat follows showsthe continuing deterioration
in the communication between counsel and the presiding Judge:

THE COURT: All right. If | were to give you 15 minutes, would that be
enough time?
MS. PAYNE: Nosir. | will be available at 1:30.

THE COURT: I’'m not going to giveit to you. | already said I’ m not going to set it
over till 1:30.

MS. PAYNE: That'sfine.



THE COURT: | aready said I'm not going to set it over until November 19". Are
you kidding me? I’ve already made that ruling.

MS. PAYNE: That’sfine, sir.
THE COURT: Fifteen minutes. Not good enough for you?
MS. PAYNE: No, sir.

THE COURT: All right. Well, what | am going to do is | am gaing to stand down
the imposition of my sentence until quarter after eleven.

MS. PAYNE: Sir, 1 will not be available at a quarter after eleven.

THE COURT: That's too bad. You've got a matter set for Youth Court. We'll
proceed in your absenceif that’ sthe case. Y ou are counsel of
record.

MS. PAYNE: Sir, thisisun - -

THE COURT: Y ou should schedule- - you should schedule - -

MS. PAYNE: - - reasonable.

THE COURT: Ms. Payne. Y ou should schedule your appearances.

MS. PAYNE: | did schedule- -

THE COURT: This can be dealt with - -

MS. PAYNE: - - my appearance this morning, sir.

THE COURT: - - later on anew day. Thisisasentencing. The docket could have
been - -

MS. PAYNE: Something went awry. The Crown was not prepared aswell.

THE COURT: Interrupt me one more time, Ms. Payne, while | am speaking and we
will finish thislater.

MS. PAYNE: Outside?

THE COURT: Ms. Payne. We'll finish later. Do the math. Figureit out. Quarter
after eleven.

Page: 8
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[21] When Court resumed, the presiding Judge asked counsel if they had been able
to determinewhether the mandatorydriving prohibitionsapplied. Counseladvised that
under the Youth Criminal Justice Act, no mandatory minimum applied.

[22] Thepresiding Judgedid not ask if D.P.’scounsel had any further submissions,
or if Crown counsel had any reply submissions. He did not ask D.P. if there was
anything he wished to say. Hedid not inquireif D.P.’s parents, who were present in
the courtroom, had any representatiansthat they wishedto make. Hesimplyproceeded
to deliver his Reasons for Sentence.

2. Reasonabl e apprehension of bias

[23] TheOntario Court of Appeal had occasionto summarizethe legal principlesthat
apply in caseswhereaclaimif judicial biasismade. | agree with that summary, and
find it provides a useful framework for the analysis that must be undertaken in this
case:

(...) wewill briefly review the principlesthat apply to aclaim of judicial bias. These
principles, now well established, have recently been summarized by the Supreme
Court of CanadainR. v. S. (R.D.), [1997] 3 S.C.R. 484, 118 CCC (3d) 353. They

are asfollows:

1. All adjudicative tribunals owe a duty of fairness to the parties who
appear beforethem. The scope of the duty and the rigour withwhichtheduty
is applied vary with the nature of the tribunal. Courts, however, should be
held to the highest standards of impartiality.

2. Impartiality reflectsastate of mind in which thejudgeisdisintereted
in the outcome and is open to persuasion by the evidence and the
submissions. In contrast, bias reflects a state of mind that is closed or
predisposed to a particular result on material issues.

3. Fairness and impartiality must be both subjectively present and
objectively demonstrated to the informed and reasonable observer. If the
wordsor actions of the presiding judge giveriseto areasonable apprehengon
of bias to the informed and reasonable observer, this will rendered the trial
unfair.

4, The test for bias contains a twofold objective standard: the person
considering the alleged bias must be reasonable and informed; and the
apprehension of bias must itself bereasonable. Inthewordsof de GranpréJ.
In Committee for Justice and Liberty v. Canada (National Energy Board)
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[1978] 1 S.C.R. 369, at p.394, approved of by the Supreme Court of Canada
inS. R.(D.), supra:

“[T]he apprehension of bias must beareasonable one, held by
reasonabl e and right-minded persons, applying themselvesto
the question and obtai ning thereontherequiredinformation...
[The] test is “what would an informed person, viewing the
matter realistically and practically - and having thought the
matter through - would conclude ...”

5. The party alleging the bias has the onus of proving it on the balance
of probabilities.
6. Prgjudgment of the merits, prejudgment of credibility, excessive and

one-sided interventions with counsel or in the examination of witnesses and
the reasons themselves may show bias. The court must decide whether the
relevant considerationstaken together giveriseto areasonable apprehension
of bias.

7. Thethreshold for finding actual or apprehended biasishigh. Courts
presume that judgeswill carry out their oath of office. Thus, to make out an
alegationof judicial biasrequirescogent evidence. Suspicionisnot enough.
Thethreshold ishigh becauseafinding of bias callsinto questionnot just the
personal integrity of the judge but theintegrity of the entire administration of
justice.

8. Nonetheless, if the judge swords or conduct giveriseto areasonable
apprehension of bias, it colours the entire trial and cannot be cured by the
correctness of the subsequent decision. Therefore, on appeal, a finding of
actual or apprehended bias will ordinarily result in anew trial.

Marchand v. Public General Hospital Society of Chatham(2000), 51 O.R. (3d)
97 (Ont.C.A)), at para. 131.

[24] | would add to thisthat when it is alleged that adecision-maker has not acted in
an impartial manner, actual bias need not be established. The issue is whether the
particular conduct gives rise to a reasonable apprehension of bias. R v. S (RD.),
[1997] 3 S.C.R. 484, at para.109.

[25] The alegation of biasin this case does not stem from any interaction between
the presiding Judge and D.P. himself. Thisisdifferent from caseswherejudges have
engaged in active cross-examination of the accused, made negative comments about
the accused' s credibility in the midst of the trial, or made sarcastic remarks to the
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accused, such aswasfound to have happened incaseslike Brouillard Also Known As
Chatel v. R,, [1985] 1 S.C.R. 39 and R. v. Wells [2003] O.J. N0.2025 (Q.L.)

[26] Nevertheless, excessive or one-sided interventions with counsel can form the
basis of aclaim of bias, and that isthe foundation of D.P.’sclaimin thiscase. Asthe
party raising the issue, D.P. bears the onus of establishing, on a balance of
probabilities, that what transpired raises a reasonable apprehension of bias. The
threshold for establishing this is high; cogent evidence is required to make out an
allegation of bias.

[27] All that thisCourt hasto assessD.P.’ sclaimisthetranscript of the proceedings.
It goes without saying that transcripts are an essential tool for any reviewing court.
However, even the most accurate of transcripts never tellsthe full story, in particular
where the subject-matter of the inquiry is the interaction between individuals.
Transcripts do not show the many nuances that may come from voice inflexions or
nonverbal cues such as body language.

[28] There is a good example of this in this case. In the exchange quoted at
Paragraph 16, supra, the presiding Judge tells counsel to “adjust her tone”. The
appropriateness of that interventionisentirely dependent on the tone that counsel was
in fact using, something that cannot be determined from the transcript. So this Court
has no basis upon which to determine whether thiswas a case of ajudge admonishing
counsel who was out of line, or acase of ajudge overreacting or interrupting counsel
for no good reason.

[29] The transcript does establish conclusively that the exchanges between D.P.’s
counsel and the presiding Judge were tensed, and this tension escalated during the
hearing. It is readily apparent from the transcript that the presiding Judge became
increasingly annoyed with D.P.’scounsel. But thereisno indication of thisirritation
or negative disposition being transferred to, or directed at, D.P. On the contrary, the
presiding Judge, while acknowledging that he was very annoyed with counsel,
specifically said that he would not take his annoyance out on her client. This
demonstratesthat, irritated as he may have been by what was transpiring,the presiding
Judge remained aware of the importance of not losing his objectivity, and of not
punishing D.P. for the conduct of his counsel.

[30] D.P. arguesthat the sentenceimposed by the presiding Judge belies hiswords.
He argues that the sentence was so harsh that it demonstratesthat the presiding Judge
did infact punish him for the conduct of hiscounsel. | have great difficulty accepting
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that the sentence imposed, onitsface, is so harsh that it provides an indication of bias
on the part of the presiding Judge.

[31] D.P.’ssubmission might be persuasiveif the sentence was outside the range of
sentencesordinarily imposed for thesetypes of offenses; or if it wassignificantly more
harsh than what the Crown was seeking. But that is not the case. There is nothing
before this Court to suggest that the sentence imposed is out of line with sentences
ordinarily imposed on young persons for drinking and driving offenses. Thedriving
prohibition imposed was at the low end of what the Crown was seeking, and the fine
was in the range submitted by the Crown.

[32] The fact that ajudge is annoyed with counsel, even very annoyed, cannot be
taken to necessarily trandate, in every case, as an inability on the part of that judgeto
abide by hisoath of office and to befair to that counsel’ sclient. Sometimes, it might.
But one does not automatically flow fromtheother. It isall amatter of degree, andthe
overal circumstances of each case must be examined carefully.

[33] It is aways regrettable when the interaction between counsel and the court
deterioratesinthe manner that it didinthiscase. Thestressesassociated withlitigation
In busy courtrooms, and the very nature of the adversarial processaresuchthatitisnot
surprising that tension sometimesbuilds between those who work in thisenvironment.
Human nature is such that judges and counsel may well become annoyed at one
another fromtimetotime. But lack of civility in the courtroom underminesrespect for
theadministration of justice. It can diminishthe public’ srespect for theprocessand its
outcomes. So everyone should strive to maintain civility in the courtroom; it is the
responsibility of counsel and judges alike. R. v. Felderhof [2003] O.J. N0.4819
(Ont.C.A.), a paras. 83 and 94.

[34] But that is not to say that a decline in civility necessarily give rise to a
reasonable apprehension of bias. Having carefully reviewed the transcript, and in the
absence of any other evidence, and also bearing in mind the applicable standard of
proof and the other legal principles | have already referred to, | conclude that
notwithstanding the unfortunate tone that prevailed in the exchanges between counsel
and the presiding Judge, the record fails to establish that what transpired in this case
givesrise to areasonable apprehension of bias.
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3. Interference with right to make full submissions

[35] The second aspect of D.P.’s complaint about how these proceedings were
conducted is that he did not get the benefit of full submissions at this hearing. His
counsel allegesthat the presiding Judge's conduct, quite apart from the issue of bias,
rendered her unableto offer D.P. the effectivelegal representation that he wasentitled
to. She said, for example, that she failled to ask the Court to consider granting a
conditional discharge.

[36] | findit problematicto havecounsel, on appeal, arguetheir own ineffectiveness
or inability to adequately represent their client in the proceedings forming the subject-
matter of that appeal. A preferable course of action might be to have other counsel
argue the appeal, and possibly apply to adduce fresh evidence, in the form of an
affidavit from the first counsel, to provide more evidence and context about what
transpired and explain how it might have impacted on the hearing.

[37] Butthisproblemisof lessconsequencein thiscasebecausethe Crown concedes
that D.P. wasdeprived of hisright to befully heard. Thisconcessionisnot bindingon
this Court, but it carries considerable weight, as the Crown was present at the hearing
and is aware of the full context, including matters not apparent from the transcript.

[38] Apart fromtheimpact that the tension between the presiding Judge and counsel
may have had on counsal’ seffectiveness, therecord showsthat D.P.’ s counsel had not
finished her submissions when the presiding Judge stood the matter down. Counsel
had madethe point, earlier, that if no minimum sentence applied, it may be appropriate
for the presiding Judge to consider adisposition other than afine, including possibly a
reprimand. When court reconvened and it was determined that no minimum
prohibition applied, D.P.’s counsel was not given an opportunity to make further
submissions as to how this should impact on the sentence to be imposed.

[39] Another areaof concern, which no oneraised during the hearing of this appeal,
Is that neither D.P. nor his parents, who were present in the courtroom, had an
opportunity to address the Court before the sentence was imposed. Section 42 of the
Act provides that before imposing sentence, the Y outh Justice Court shall consider,
among other things, “therepresentationsmadeby the partiesto the proceedingsor their
counsel or agents and by the parents of the young person”. In my view, thisimpliesa
requirement to give the parents an opportunity to be heard when they are present.
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[40] Thestandard of review on sentence appealsisavery high one. Appellatecourts
must defer to findings made by a sentencing judge, and to his or her assessment of the
variousfactorsthat must be balancedto arrive at afit sentence. But sentencing courts
must, like any court or tribunal, abide by principlesof procedural fairness. Failureto
do so givesrise to appellate intervention. R. v. Zinck [2003] S.C.J. No. 5 (Q.L.), at
para.4l.

[41] The presiding Judge's decision to stand matters down until 11:15 occurred
during D.P.’scounsel’ ssubmissions. Counsd had not finishedthose submissions.She
was not given an opportunity to make any further submissions when proceedings
resumed. In particular, she was not given an opportunity to make submissions about
how the absence of a minimum penalty should impact on the type of disposition that
the Court could consider. D.P.’s parents were not given an opportunity to make
representations to the Court. All of this, combined with the position taken by the
Crown on this appeal, leads me to conclude that D.P. did not have an opportunity to
present full submissions at his sentencing hearing. Additional submissions may not
have altered the presiding Judge' sconclusion asto what afit sentencewas, but that, of
course, isnot the point. If therulesof procedural fairness are breached, that, in and of
itself, taints the proceedings and gives rise to appellate intervention.

[42] In the Notice of Appeal filed on D.P.’s behalf in November 2007, the relief
sought is that this Court send the matter back to the Y outh Justice Court for afresh
sentencing hearing. This may have been an appropriate and meaningful remedy had
the appeal proceeded in a timely fashion, but it is not an appropriate remedy at this
point. The offence dates back to August 2007, some 18 months ago. D.P. isweeks
away from turning 18. A re-hearing in the Y outh Justice Court, at this point, would
make very little sense. Unfortunately, the delay in this case has had areal impact on
this Court’ s options as far asthe relief that can be granted to D.P.

[43] A delay of amost ayear and ahalf between thefiling of aNotice of Appeal and
the hearing of an appeal, on asummary conviction matter, isproblematic at the best of
times, but it is particularly regrettable in proceedings involving youths. Timely
intervention isone of the principlesthat Parliament has seenfit to emphasizein setting
out the policy principles that underlie that Youth Criminal Justice Act:

3. Q) The following principles apply in this Act:

()
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(b) the crimina justice system for young persons must be
separate from that of adults and emphasize the following:

(iv)  timely intervention that reinforcesthelink betweenthe
offending behaviour and its consequences; and

(V) the promptness and speed with which persons
responsible for enforcing this Act must act, given young
person’s perception of time.

()

[44] D.P. himself acknowledgesthat are-hearingwould not be appropriateunder the
circumstances. He asks, instead, that this Court consider the matter of sentencing
afresh. That iswhat | proposeto do, becauseit isthe only realistic option availableto
the Couirt.

[45] D.P. arguesthat he should be granted a conditional discharge, with a nominal
period of Probation, given his personal circumstances, his early guilty plea and
remorse, his cooperation with the police throughout, the fact he only drovethe vehicle
for a short distance, and the fact that he did so to help someone el se.

[46] Indeciding what afit sentenceisfor thisoffence, the sentencing principles set
out in Part 4 of the Act must be considered. Whilethe Youth Criminal Justice Act sets
out aframework and sentencingphilosophy wherebyyoung personsaredealtwithvery
differently than adults, some of its governing sentencing principles mirror those that
apply inadult court. For example, asentence must be proportionate to the seriousness
of the offence and to the degree of responsibility of the offender. It must besimilarto
sentenced imposed to offenders whose circumstancesare similar and have committed
similar offenses. Youth Criminal Justice Act, supra, s. 38.

[47] In addition, sanctions imposed to young persons must have meaningful
consequences to them, and promote their rehabilitation so that the public is, in the
long-term, protected. Youth Criminal Justice Act, supra, s. 38.

[48] Having consideredthosefactorsand the other sentencingprinciplesset outinthe
Act, | do not think that a conditional discharge would be an appropriate dispositionin
the circumstances. It isone of the dispositions available under the Act, but it can only
be granted if it isin the best interest of the offender and not contrary to the public
interest. Youth Criminal Justice Act, supra, s. 42. | concludethat neither one of those
criteriais met.
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[49] Drinking and driving offenses are serious matters. The potential for harmtothe
public is great any time a person drives a motor vehicle while under the influence of
acohol, no matter what the person’s motivation might be. Even accepting that D.P.
only intended to drivethe vehiclefor ashort distanceto assist the other person, thefact
remainsthat the concentration of alcohol in hisblood waswell over thelegal limit; he
was at an age whereit was not even legal for himto consumealcohol inthefirst place.
For those reasons, in my view, it would be contrary to the public interest to grant a
dischargein this case.

[50] | am also not persuaded that it would be in D.P.’s interest to be granted a
discharge. | am not convinced that such a disposition would constitute a meaningful
enough consequenceto himfor hisactions. Holding him accountable, inameaningful
way, for the serious errorsin judgment he madethat day is, in my view, morelikely to
avoid similar conduct in the future. It isvery much consistent with fostering D.P.’s
rehabilitation and the long-term protection of the public.

[51] Finadly, ascounsdl did not refer meto any other case involving ayoung person
where a discharge was granted for this type of offence, | am not satisfied that a
conditional discharge would be consistent with the principle of parity.

[52] Before imposing a fine, the presiding Judge ought to have inquired more
specifically about D.P.’s ability to pay. Youth Criminal Justice Act, supra, s. 54(1).
He had been told that D.P. had worked throughout the summer and continued to work
part-time, but did not have any information about hiswage, expenses,and hisabilityto
pay afine. The presiding Judge was also mistaken when he said that the surcharge
could not be worked off as part of the fine options program. Youth Criminal Justice
Act, supra, s. 54(2). But examining the matter afresh now, this Court has the
information about D.P.’ s ability to pay the fine and surcharge, as demonstrated by the
fact that he did in fact pay both.

[53] Under the circumstances, | concludethat the $500.00fineand $75.00 surcharge,
together with the 12 months driving prohibition, are afit and appropriate disposition
having regard to the circumstances of the offence, the circumstancesof D.P., and the
applicable sentencing principles.

[54] For those reasons, even though the circumstances of this case give rise to
appellateintervention, | am not satisfied that the sentenceimposed shouldbeinterfered
with.
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[55] The appeal is dismissed.

L.A. Charbonneau
JS.C.
Dated this 17" day of March, 2009.

Counsdl for D.D.P.: Kelly Payne
Counsdl for HM.T.Q.:  Shelley Tkatch
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