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1 THE COURT: Thank you, ladies and

2 gentlemen. Welcome. Please be seated.

3 Good morning, Counsel. Are there any

4 preliminary applications or motions before we go

5 further today?

6 MS. WALSH: Not from the Crown.

7  MR. PRINGLE: No, sir.

8 THE COURT: Thank you very much.

9 Inthis particular judgment, ladies and

10 gentlemen, I am going to read offof my computer
11 screen. Itwasdifficult to get anything printed

12 out. So, because ofthat, if my comments appear
13 somewhat disjointed or fractured as my technology
14 tries to keep up with my voice, I do apologizein
15 advance.

16 Mr. Y akeleya stands charged with a single

17 count under Section 271 ofthe Criminal Code. He

18 ischarged thatbetween March1sth,2007and

19 March 31st,2007,he committed a sexual assault
20 onthe complainant. Although arange ofdatesis
21 setoutin the Indictment, it shouldbe made

22 clear that the complainant alleges a single act

23 ofsexual assault. The range isrequired because



24 the complainant is not able to pinpoint with

25 certainty when the specificincident is said to
26 have taken place.
27 The incident is said to have happened during
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1 a period oftime when the complainant was living
2 in the community of Tulita with relatives ofthe

3 accused. Atthe time ofthe trial, the

4 complainant stillremains under 18 years ofage,

5 and was 13 years old when the offence is said to

6 have been committed.

7 Asaresult, the trial commenced with a

8 mandatory publication ban on any information that
9 would tend to reveal the name ofthe complainant.
10 That ban remains in effect, and continues in

11 effect, even after the conclusion ofthis trial.

12 There were seven witnesses called in this

13 case. Four by the Crown: the complainant, her
14 mother, and two close friends ofthe complainant.
15 Three witnesses were called by the defence,

16 including the accused, who, although not obliged
17 to, elected to take the witness stand and give
18 evidenceon his own behalf, plus one ofhis

19 brothers and one ofhis sisters.



20 Itis usefulin any case involving an
21 individual charged with a criminal offence that
22 some ofthe first principles be reviewed as a
23 starting point.
24 The accused is presumed to be innocent. He
25 entered this courtroom presumed to be innocent,
26 and that presumption ofinnocencewas to his
27 benefit through the entire course ofthe trial,
Official Court Reporters
2
1 all of the evidence led, and continues to exist
2 unless he istoday convicted by me. Further,
3 this presumption must not be lightly set aside as
4 the Crown must provethe guilt ofthe accused
5 beyond areasonable doubt. The accused does not
6 need to prove hisinnocence.
7 I have considered all ofthe evidence that I
8 heard through this two-day trial, although I will
9 only mention some ofthe evidence in the reasons
10 that follow.
11 I have also listened carefully to the
12 argument ofboth the Crown attorney and the
13 defence which wereso ably presented and so

14

fairly presented by competent, highly qualified



15 legal counsel.
16 Abriefsummary ofeach theoryis
17 appropriate, and because the Crown hasthe burden
18 in this case, I will start with the Crown
19 summary.
20 The Crown says that the accused sexually
21 assaulted the complainant by cominginto her
22 bedroom at night when she and the accusedwere
23 alone inthe home of Danny Y akeleya,the brother
24 ofthe accused. There, he placed hishand onher
25 vagina. Self-evidentinthe Crown'sargumentis
26 that touching a 13-year-old female's vagina with
27 a handin the circumstances ofthis caseis a
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1 sexual assault. Thus the Crown assertsthatifI
2 satisfy myselfbeyond areasonable doubt that the
3 accused is guilty ofthe conduct complained ofby
4 the complainant, he should be convicted.
5 The Crown saysthat the complainant's
6 evidencewas not discredited, that
7 inconsistencies on collateral or peripheral
8 issues and items should be carefully considered
9 and possiblyignored in the case ofayoung
10 complainant and, overall, I should find the



11 complainant credible, although obviously
12 embarrassed, confused,and apprehensive going
13 through this trial process.
14 The Crown's view ofthe evidenceofthe
15 accused isthatitis suspect and suggests that I
16 should rejecthis evidence as self-serving and
17 motivated by personal interest. The Crown
18 further observes that although corroboration is
19 notrequired, the observable emotional state of
20 the complainantinthe days followingthe
21 incident add credibility to the complainant's
22 version. The Crown also, correctly, in my view,
23 reminds the Court that it would be anerror of
24 law for me to conclude that any delay by the
25 young complainant in taking this matter further
26 beyond venting with her closest friendsweakens
27 her credibility.
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1 The defence, onthe other hand, says that
2 the under oath denial by his client coupled with
3 the complainant's inaccuracies, inconsistencies,
4 memory gaps, and potential exaggeration on other
5 evidence necessitate a ruling that the Crown has



6 not proventhe caseto the required standard.

7 The background facts ofhowthe accused and
8 the complainant came to be alone together in the
9 home ofthe accused's brother are notgreatly in
10 dispute. Ithereforeproposeto go backintime

11 tothefall of 2006. Atthattime, the
12 complainant, ready to start Grade 8, left her
13 home in Fort McPherson and went to Tulita where

14 she beganliving with the elderly motherofthe

15 accused and the common-law husband ofthat woman.
16 Evidentiary conflict begins almost

17 immediately because the complainantand her

18 mother say that it wasbecausethe accused's

19 mother asked her to comeand live with her in

20 Tulita. The accused and his sister have a

21 different take on this. Their view is that there

22 was perhaps some structural issue in the home of
23 the complainant in Fort McPherson and it was the
24 complainant herselfthat begged to come to the
25 community of Tulita.

26 This issue alone is not particularly

27 important but may take on significance as it may
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1 go to credibility; but, more importantly, it may
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raise a suggested inferenceabout how strongly
the complainant wanted to stay in Tulita and what
she might do to achievethat goal.
On this point, the explanation ofthe
accused and his sister seemed to ring truerto me
thanthe explanation ofthe complainant and her
mother. Itisclearthatthe complainant wanted
badly to get out of Fort McPherson. Therefore,
thelikelihood that it was she who was asking to
go rather thanthe mother ofthe accused asking
her to come seems more plausible. Despite the
closeness ofthe aboriginal community and the
fact that they will often take in family members,
the accused's motherhad raised her nine children
and was elderly. Takingin a teenage child in
Grade 8 seemsto be ajobyoumightacceptbut
notone that youwould go looking for.

Thus, around the start ofthe school year in
2006, the complainant travelled from her hometo
live with the accused's mother, the woman
identified as Auntie Laura, in Tulita.

Unhappy times soon struck the Yakeleya
family as the family matriarch, Laura, died in
January 2007. Thatleft the complainantliving
with a 7 0-year-old man, and some ofthe Y akeleya

family decidedthat wasinappropriate. One gets
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the impression that a bit ofa family struggle
developed as to where the young complainant
should live after Laura died. It seems most
agreed thatliving with a7 0-year-old male was
nottheright answer and some family members
appeared to be pressing the young complainantto
go backto her mother in Fort McPherson. The
complainantdid not want to go backas she had
formed attachments and friends in Tulita.
For a shorttime she moved around from a
friend's home to the home of Mrs. Powder. After
some time, the brother ofthe accused, Danny
Y akeleya, agreed to take the complainant, perhaps
for the rest of the school year. However, there
was a period oftime inlate March 2007 when
Danny Y akeleya would be out ofthe country, and,
during that period oftime, I accept the evidence
ofall of the witnesses who spoke about it that
the complainant was not to be in Danny Y akeleya's
home unless she was with one ofher cousins. In
short, Danny Y akeleya did not want a 13-year-old
girlliving in his home with no adult supervision
or other supervision. Thatisa common sense
propositionand I acceptit. The complainant

thusbeganliving with other friends or other



26 relatives.

27 Gary Yakeleyalives next doorto Dan;and
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1 while there one evening, the complainant

2 indicates that she sawlights on at Danny'shome,

3 and without telling anybody, she went to

4 investigate. She gotthere and let herselfin

5 using a hidden key. She found nobodyhome, but

6 she decided to stay anyway, contrary to the

7 specific instructions from Danny Y akeleya.

8 Frankly, I find this element ofher evidence

9 incredible and unbelievable. Thatshe,ayoung
10 girlof13 yearsofage, would take itupon

11 herselfto investigate something irregular which
12 could imply a break-in or otherwrongdoing going
13 onin the home and without even telling adults,
14 thus putting herselfin harm's way, reflects such
15 a lackofself-care and self-responsibility that

16 that portion ofher evidence must be rejected.

17 What I think really happened is that the

18 complainant was feeling a bit out of sorts camped
19 out with other relatives, and perhaps they were a
20 bitof out ofsortshavingherin their homes.



21 The evidenceof Mr. Gary Y akeleya also putsthe
22 idea of the witness observing the television

23 lightsonin the home in some doubt becauseof
24 the geographiclayout ofthe two homes.

25 The complainant intentionally went over to
26 Danny Y akeleya's home, contrary to his direct
27 order, and the story about going over to
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1 investigate the lights was, in my view, contrived

2 to justify goingoverthere. Since the

3 complainant stayed in the home after determining

4 no one was there lends support to the theory that

5 thiselement ofher evidenceislikely a

6 fabrication.

7 Itis the case,however, thatajudge can

8 acceptsome, all, or noneofawitness's

9 evidence, and my determination that she is

10 probablyincorrect or intentionally wrong on that
11 point does not automatically mean that she was
12 not sexually assaulted.

13 That is the background by which this young
14 girlcomesto be alone at the home ofthe brother
15 ofthe accused.

16 I nowturnto the other element and that is:



17 How did the accused cometo be inthe home?
18 The accused gave evidencewhich I accept
19 thathe had a tough three daysleading up to the
20 Sunday night that he was at his brother'shome.
21 He did not have an exclusiveresidence in the
22 community of Tulita ashe spent only
23 approximately 25 percent ofhis time there asthe
24 MLA for the Sahtu constituency, which includes
25 Tulita, Norman Wells, and other communities. The
26 constituency encompasses alarge geographic
27 region with difficulty in access.
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1 He was in the area on constituency business,
2 having driven approximately 17 hours from
3 Y ellowknife to Tulita earlierin the week, and
4 thenwentto a conference in anothercommunity.
5 When the conference ended on Sunday,he returned
6 to Tulita, intendingto stay at brother Danny's
7 house. Hereached and wasready to enter Danny's
8 house around midnighton Sunday. He indicates
9 thathe was tired, hungry,and because he has
10 Type 2 diabetes, which causes mood swings,he was
11 alsoirritable. He entered hisbrother'shome at



12 a time which put him and the complainant alonein

13 the home late at night.

14 From this point forward, the version that

15 each givesissignificantly different. Let me

16 deal first with the complainant.

17 She said she wasin bed, heard someone at

18 the door, went downstairs and saw Norman

19 Y akeleya. She cannotremembermuch about what

20 they talked about, but, ultimately, went back to

21 bed.

22 She indicated that she waslying on her back
23 when the accused came in, laid down besideher,
24 putone arm under her neck, the otheronher
25 stomach, and then moved that hand from the
26 stomach down to where his fingers touched her

27 vagina through her clothes. Atthat point, there
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1 was a briefconversation whereshe sayshe asked
2 if she was afraid, and although she was, she said

3 no, but turned to the wall, breaking hand

4 contact, and, aftera coupleofminutes, the

5 accused left. The complainant indicatesthat she
6 then fell asleep and slept into the afternoon the

7 nextday,missing school, and that the accused



8 was gone when she woke up.

9 The accused gives evidence on his own behalf
10 and he emphatically denies that he was in the

11 complainant'sbedroom or that he touched herin
12 the way described orin any way. He indicates
13 that he was angry and loud when he entered the
14 home, triggered by annoyance ofgetting in, and
15 he found the complainant thereunsupervised in
16 thehome. He say an argument ensued but that

17 finally he relented and agreed that she could
18 stay but she had to go to schoolin the morning.

19 Atthat point, she gave him what he describes as

20 anuncomfortablehugand went to bed, while he
21 gotsome bedding from hisbrother's bedroom and
22 went to bed onthe couch out ofrespect for his

23 brother.

24 The accused saysthat he fell asleep and he
25 did not see the complainant when he left the home
26 the next morning.
27 Itis clear that after the complainant woke
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1 up in the late afternoon ofthe next day, she

2 went to the house ofher friend Karen and



3 described some incident. Her description ofthe

4 incident to Karen is different than her evidence

5 in courtin atleast one particular. To Karen

6 shereported that she had fallen asleep and was

7 wokenup by the accused touching her. Incourt

8 sheindicatesthat she was neverasleep and

9 observed the accused comein and touch her in the
10 manner she described.

11 Of interestisthat Ms. Karen Iliopoulos

12 described the complainant as confused and upset.
13 The complainant's otherfriend, Ms. Amber Powder,
14 also observed the complainant to be upset. The

15 complainant's mother, Ms. Shirley Stewart, also

16 found the complainant changed and withdrawn when
17 she returnedhome to Fort McPherson.

18 Asonewould expectin asmall community,

19 this allegation soon got aroundand it did not

20 sit well with either the accused or his family.

21 The accusedis said to have called the

22 complainant and told her to tell the truth and to

23 tellher mother she had beenlying about the

24 incident.

25 The callsboth between the accused and the

26 complainant and the complainant's motherand the
27 accused are both admitted but with a different
Official Court Reporters
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spin puton them. The complainantimplies that
she wasbeing asked to lie by changing her story,
while the accused says she was asked to stop
lying and change her story to the truth.
The accused inthis caseisapublic figure
with a lengthy background of community service
bothinaboriginal and territorial politics in
the Northwest Territories. Accordingto him, he
fought his personal demons ofalcohol consumption
and his experience led to acareerasa
counsellor as well as his political successes.
Itis neither unreasonable nor unexpected,
although potentially dangerous, for someoneto
contactaperson who they assertis defaming them
and ask them to come clean. Such callsthat were
made between the accused and the complainant did
not constituteorlead me to believe that the
accused was expressing elements ofa guilty
conscience or confession, but are more consistent
with the indignant, practical reality that people
will be more quickto believe something bad about
a personthan something good.
The complainant obviously believes strongly
that she was sexually assaulted, because although
it is obvious that giving evidence againsta well

known public figure could not have been a



27 pleasant experience, she pursued her assertion,
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1 ultimately swore to tell the truth before me, and
2 indicated unequivocally in evidencein this open
3 court that thisindividual on trial intentionally

4 touched her vagina.

5 AsI mentioned earlier, contact ofan

6 individual's fingers with a 13-year-old's vagina
7 in circumstances as these does constitutea

8 sexual assault.

9 The Crown rests their caseon the

10 credibility ofthe complainant coupled with the

11 observable upsetand confusion ofthe complainant
12 as mirrored to her friends.

13 Itis nolonger thelawin Canadathatan

14 early complaint or a consistently repeated one

15 addsto the proofor assistsin credibility, nor

16 doesadelay or failure to complain ex peditiously
17 lead to a lack of credibility. There wasno

18 suggestion by the Crown that the early complaint
19 bolstersthe complainant's evidence and no

20 suggestion by defencethat the delayin goingto
21 the RCMP weakensit. Those antiquated and

22 historic concepts haveno businessinthe



23 Canadian courts.
24 Learned defence counsel, however, questioned
25 on these earlier statements to show
26 inconsistencies, and inconsistencies have always
27 beenofconcernto the courts.
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1 Inconsistencyin animmaterial detail is
2 often simply the productofa poor or unfocused
3 memory with the unusual elements ofan incident
4 more likely to be rememberedthan the more usual
5 elements. Further, childrenevenasoldasi13
6 yearsofage oftenhaveapoor perception of
7 time, distance, and chronology and less retention
8 of immaterial details.
9 The cross-examination by defencesolely went
10 to theissue ofinconsistent statement. It
11 supportsthe thesis ofthe defence that the
12 complainantisnot atall sure about what, if
13 anything, happened and is variable or
14 inconsistent on critical as well as peripheral
15 details. Itisalso clear the complainantwas
16 upset, but that upsetis argued to pointjustas
17 easily to her upsetatbeing scolded or becoming



18 atrisk ofleaving the community of Tulita as to

19 havingbeen sexually assaulted.
20 The issue for me is not whether I believe
21 the complainant. Her statementabout being

22 touchedin aninappropriate way sounds credible
23 and could possibly be true. WereI to convict
24 the accused on that basis, I would be making an
25 error oflawbecause the testis whether the

26 Crown has proven the casebeyond areasonable
27 doubt.
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1 Itis useful at this time for me to remind

2 myselfpublically about a well known case from

3 the Supreme Court of Canada. This case,

4 officially styled in the law books, is referred

5 toas R. v.W.D. Initialsthere are used also
6 becauseofprivacyconcerns similar to those that
7 T articulated hereearlier. The lawyers, due to

8 their experience, skill, and capability, simply

9 refer to this case asthe W.D. case. The public

10 sometimes thinks we are talking about ahardware
11 lubricant, butthe W.D. caseisa very important
12 structural part ofour criminal evidence in

13 Canada. And why itis a very important partis



14 that the courts, the Supreme Court of Canada,

15 wanted to re-emphasize thatjudges should not

16 inadvertently reverse the burden of proofwhen an
17 accused gives evidenceon his behalf,

18 particularly when they may not believe the

19 evidence that the accused has given at trial. To

20 avoid that risk, a three-part testhasbeen

21 formulated. The first prong ofthis test is that

22 if I believe the accused and he convinces me he

23 is not guilty, then it of course follows that the

24 Crown has not proved the case beyond areasonable

25 doubt and the accused must be acquitted. There

26 is a middle ground whereI may notbelieve

27 everything the accusedhas said, but his evidence
Official Court Reporters
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1 denyingthe assault at least raises areasonable
2 doubtand, ifso, I must give him the benefit of

3 that doubt. And, finally, ifT do notbelieve

4 the accused and his evidence does not raise a
5 reasonabledoubt, then I must still consider all
6 ofthe evidence which I heardand whichIdo

7 believeto determine ifthe Crown has proven

8 beyond areasonable doubtthe case against the



9 accused. Inother words, I would go backand

10 view any shortcomings or credibility issues in

11 the witnesses to determine ifthe Crown has

12 proventhe case beyond areasonabledoubt.

13 Let me say that some elements ofthe

14 evidence ofthe accused and the way he presented
15 itand the way he responded to some

16 cross-examination do giveme cause for concern.
17 However, he did remain steadfast in his denial of
18 this sexual assault as alleged by the complainant
19 and itis not possible for me to conclude with

20 sufficient certainty that his denial shouldbe

21 rejected.

22 There are two realities to this case. The

23 first reality is that only two peoplereally know
24 what happened in that house that night. Although
25 I heard from both ofthem, the second reality is
26 thatIcanneverreally knowforsure. I have

27 concluded,therefore,that this case fallsin the
Official Court Reporters
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1 middle ground ofthe test formulated by the

2 Supreme Court of Canada where the accused's

3 evidenceis sufficient to raise areasonable

doubt.



5 Far too many peopleintoday's society are

6 sexually assaulted. The complainant here tells

7 usthat she was. Many others may harboura

8 suspicion that she was, but suspicion cannot

9 displace mylegal duty to convict the accused

10 only ifT am satisfied beyond areasonable doubt
11 of his guilt.

12 Mr. Y akeleya, will you please stand.

13 I find thatthe evidence against youdoes

14 not prove this case beyond areasonable doubt, so
15 the charge against youis dismissed. Youare

16 freeto go.

17 THE ACCUSED: Thank you.

18 THE COURT: That concludes the case,

19 ladies and gentlemen. Would Madam Clerkcall the
20 courtto order, please.

21  THE COURT CLERK:  Allrise. This trial ofthe
22 Supreme Courtis now closed.

23

24

25

26

27
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Certified Pursuant to Rule 723
of the Rules of Court

Jane Romanowich, CSR(A), RPR
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