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1 THE COURT: On January 28th, 2009, just

2 over a nonth ago, a Yellowknife jury found M.

3 Cosselin guilty on a charge of trafficking in

4 cocaine and today it is nmy difficult

5 responsibility to decide what sentence should be
6 i nposed on M. Gosselin for this crine.

7 In any sentencing, a Court has to take into
8 account the circunstances of the offence, the

9 ci rcunst ances of the person who has conmitted the
10 of fence, and provisions of the Crimnal Code that
11 tal k about the purposes and goals of sentencing
12 A sentencing Court's task is to balance all of

13 these factors to arrive at what is a fit and just
14 sent ence.

15 In every case there are broad genera

16 principles of law that have to be taken into

17 account. But in every case there are also

18 circunstances specific to that case that nust

19 al so be factored in. And because there are many
20 vari abl es, sentencing Judges do not use fornul as;
21 they do not use rigid approaches, pre-detern ned
22 sentences for this or that type of crine.

23 Sentencing is a fundanmentally individualized

24 process and one that nust be done on a

25 case-by-case basis. And so that is how | have
26 approached the question of what sentence shoul d
27 be i mposed on M. Gosselin
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I will talk first about the circunstances of
t he of fence.

This trial lasted only a few days. The
facts that led to M. Gosselin's arrest are
relatively sinple. The RCWVP received information
fromtheir counterparts in the United States that
a Fed-Ex package originating from Costa Rica was
destined to a Yell owknife address and had been
identified as suspected of containing drugs. The
RCMP i n Canada devel oped an operational plan to
take control of that package. It was forwarded
by US authorities by air to the Vancouver airport
where RCMWP officers took control of it.

The investigation showed that the Fed- Ex box
contai ned candl es and that cocai ne had been
hi dden in some of these candles. Holes were nade
fromthe bottom of the candles, wax was renoved
t he cocai ne was placed inside, and the candl es
were resealed with wax with a sticker placed on
top of the seal presunably to try to conceal the
fact that the candl es had been tanpered with. In
total, 146.5 grams of cocaine were found in that
package

The Crown's expert testified at trial that
this was a significant quantity of cocaine for a
city the size of Yellowknife. He testified that

the street value of powdered cocai ne was $120 per
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gram whi ch nmeans that the street value of what
was seized is over $17,000 if sold by the gram
The expert also testified that cocaine is often
m xed with other substances before it is sold and
if that had been done, then the cocaine seized
could potentially have generated even nore noney
than $17,000. Al this to say the quantity of
cocai ne seized in this case was significant.

Once they took control of the package and
its contents, the RCWP inplenented a well thought
out plan to arrange for the controlled delivery
of this package. A trafficking device was
installed in the package to allow officers to
know when the package was bei ng moved. An alarm
was installed inside the package so that the
police would be alerted when the package was
opened. A special dye was applied on itens
i nsi de the package so that if a person touched
the objects in the package, their hands woul d
turn green.

The police also organi zed surveillance on
the residence that the package was addressed to.
An undercover police officer posing as a Fed- Ex
enpl oyee delivered the package to that address.
M. CGosselin was not honme at the time so someone
el se signed for the package. Sonetine after he

arrived at the house, was inside for a short tine

Court Reporters 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Oficial

and then canme out with a bag with the package in
it. He waited on the sidewal k for a short while
and was picked up by a vehicle. That vehicle was
intercepted by the RCVMP a very short tine |ater
and the occupants were arrested.

M. GCosselin provided a statenent to the
police. That statenment was recorded and nmade an
exhibit at trial. | do not propose to refer to
the statenent at |ength.

Essentially M. Cosselin admitted that the
package was delivered to himbut denied know ng
what was in it. He said that at the time of his
arrest, he was on his way to neet friends at a
| ocal restaurant and was bringing the package to
one of them Asked about the circunstances of
t he package being sent to him he said that he
was told by this friend that a package woul d be
mailed to himat his address and that he agreed
to let that happen because he wanted to help his
friend out. He would not tell the police who
this person was. M. Gosselin was pressed on
this issue during the interview with the police
but he maintained even if he was upset at his

friend for putting himin this position, he was a

| oyal person and he would not "rat" on anyone.
Wen the package was seized in the vehicle

where M. CGosselin was arrested, it had not been
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opened. There is no evidence that M. Cosselin
did anything with the package except transport
it. There is also no evidence that he stood to
make any kind of financial gain out of this whole
matter. The only evidence about his involvenent,
whi ch cones fromhis own statement, is that he
agreed to receive this package to do this
so-called friend a favour. The Crown concedes
that there is no evidence suggesting that
M. Cosselin's involvenent was any nore than
that. The only real issue at the trial was
M. Cosselin's know edge of the contents of the
package and by their verdict, the jury decided
that M. Cosselin either knew or was willfully
blind to what was in that package. Those are the
circunstances of the of fence.

| turn next to the circunmstances of M.
CGossel in.

In addition to the subm ssions of counsel at
the sentencing hearing, | have the benefit of a
pre-sentence report that goes over M. Gosselin's
personal background and history. He is 23 years
ol d and he does not have a criminal record. As a
child, he had a difficult famly life. Hs
not her was an al coholic and had a nunber of
rel ati onshi ps with boyfriends who were either

abusi ve or violent or both. H s not her
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eventual |y overcane her addiction and has been
sober for many nmany years but there is no doubt
that M. Gosselin's circunstances growi ng up were
chal l enging. Yet despite sone of the
difficulties in the famly situation, M.
Cosselin's nother told the author of the report
that he was not a difficult child to raise. He
was a free-spirited, nice, and easy-going child.
The famly noved to Yell owknife when M. Cosselin
was quite young and lived here for about nine
years. The famly then noved to British
Col unbia. M. Gosselin conpleted high school in
Nel son, BC. He then travelled around for a
nunber of years and canme back to live in
Yel | owkni fe just over two years ago. Here, he
devel oped a network of friendships and
connections and held various jobs.

The picture of M. Gosselin that emerges
fromthe pre-sentence report, fromthe
submi ssions of counsel, and fromthe three
letters of support filed at the sentencing
hearing is that notw t hstanding sone of the
struggl es that he faced growi ng up, he is seen as
friendly, kind and generous person by those who
know him sormeone who hel ps others when they are
in need.

I, just like the jury, saw the recording of
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the police interviewwith M. Gosselin.
Admttedly this is not the best set of
circunmstances in which to assess soneone's
personality but | have to say, in that interview,
M. Cosselin did not cone across as a hardened
crimnal. He seenmed upset about the situation
and scared about what the consequences to him
m ght be and those are not unreasonable things to
feel under the circunstances.

There is, as Crown counsel pointed out, an
i nconsi stency between what M. Gosselin said in
his statenent to the police and what he told the
aut hor of the pre-sentence report about how | ong
i n advance he knew this package was coming. In
the statenment to the police, which I have
reviewed in ny deliberations, he tal ked about
being told about three weeks beforehand that this
package woul d be com ng, and then hearing
sonetime |later that the package was i n Ednonton
and would arrive soon. Fromthe pre-sentence
report, he appears to have told the author of the
report that he knew nothing about this until just
a few days before the package arrived.

I do not make much of this inconsistency
other than to observe that maybe M. CGosselin,
even to this day, and while accepting

responsibility for this, is still to an extent
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trying to distance hinself from what happened and
mnimze his role init. But in any event, it is
clear fromthe pre-sentence report that he now
acknow edges that he should have asked nore
guestions and that he suspected there m ght be
sonething nore to this.

Those are the circunstances of M. Gosselin,
the offender. So | nowturn to the |ega
principles that are engaged in sentencing
generally and nore specifically in sentencing for
this type of crine.

The maxi mum sentence for trafficking in
cocaine is life inprisonment. That shows how
seriously the | aw nakers in Canada view this
crine. As | said at the outset, sentencing is a
very individualized process but the Crininal Code
does provide a conprehensive framework in which
this process must take place. The Code sets out
what the principles and goals of sentencing are
at Section 718 and follow ng sections. | am not
going to quote fromthe sections but | have
consi dered them

The objectives of sentencing that | find
nost relevant to this case are deterrence, which
is the need to discourage the of fender and other
people fromcommitting offences; denunciation

which is the expression of society's disapprova
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of the conduct; as well as the promotion of a
sense of responsibility in offenders and an
acknow edgnment of the harm done to victins and to
t he community.

Anot her objective that cannot be overl ooked
because of M. Gosselin's young age is the goa
of assisting himin his rehabilitation

Anot her inportant sentencing principle that
is engaged in this case is the principle of
parity; that is, that simlar offences comitted
by simlar offenders should |ead to the
i mposition of simlar sentences. There should
not be wi de and unexpl ai nabl e di sparities between
sentences inposed to people who have siml ar
ci rcunstances and who have committed sinilar
offences. (Qobviously with all of the variables at
play, it is very rare to find two cases that are
identical or two of fenders who have identica
ci rcunst ances.

Counsel have filed several cases fromthis
jurisdiction dealing with charges of trafficking
in cocaine, and | have reviewed them al
carefully. Just for the benefit of the record, |
will just say what those cases are.

| have considered the cases of R v. Hudson
[1997] NNWT.J. No. 122 (NWT.SCO); R .

Steiner, [1999] NNWT.J No. 131 (N.WT. SO);
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R v. Chanberlin, [2000] NWT.J. No.25 (NWT.SO;
R v. M(D.E.), [2002] NNWT.J. No. 106 (N.WT.SO);
R v. Huynh,[2003] NWT.J. No. 26 (NWT.SO;

R v. Turner, [2006] NWT.J. No. 76 (NWT.SO);
R v. Draskoczi, [2008] N.WT.J. No. 67

(NWT. Terr.Ct); R v. Fabien, [1999] N WT.J.
No. 100 (NNWT.SC); R v. Toth, [2005] N.WT.J.
No. 101 (NWT. Terr.C); R v. Hajcik, [2007]
NWT.J. No. 8 (NWT. Terr.Ct); R v. Gellenbeck
[2007] NNWT.J. No. 76 (NWT.SCO; R v. Simms
2003 NNWT.SC 15; R v. Larabie 2002 N.WT. SC 28;
and R v. Dawe 1996 N.WT. SC [ CR 03004] .

These cases denonstrate a w de range of ways
that the offence of trafficking can be conmtted.
It can be done by selling drugs on the street at
the gramlevel. It can be done by buying |arger
quantities and then dividing themfor resale. It
can be done by operating a drug business out of a
crack house. It can be done facilitating sales
by hel ping putting custonmers in contact with
traffickers. 1t can be done by being a courier,
transporting large quantities of drugs from one
point to another or by holding |arge quantities
of drugs for soneone el se.

The cases al so show that people traffic for
all sorts of different reasons. Sone offenders

are addicts who traffic to support their habits.
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O hers are not addicts at all; they sinply do it
to make nmoney - sonetines as a regular way of
maki ng noney, sonetines as a one-off. Qhers do
it to do friends a favour.

VWhat is common to all of the cases filed is
how t he Courts have approached sentenci ng of
cocaine traffickers and what is said about the
i mpact of this crime, which is far far from being
a victimess crime. Cocaine trafficking has had,
and continues to have, a devastating imnmpact on
our comunities. It is an extrenely serious
problem It is a very lucrative business run by
peopl e who are prepared to enrich thensel ves by
preyi ng on other people who, for whatever reason
becone addicted to the drug. Those who do becone
addicted to this drug often see their lives
rapidly unravel. There are several exanples of
this in the community of Yell owknife and ot her
conmunities in the Northwest Territories. So it
has consistently been said by our Courts, and
others, that in dealing with these cases, the
sentenci ng objectives that are to be given the
nost wei ght are deterrence and denunci ation

In this case, another inportant objective is
pronmoting a sense of responsibility in offenders
for the harmdone to the community because sone

peopl e, who like M. Gosselin becone involved
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peripherally in this activity, nust be
accountable for the part they play because it is
such a destructive activity. There are crines

t hat ot herw se | aw abi di ng peopl e woul d never
even think of comritting just to do a favour for
soneone else. | doubt very much that if M.
Cosselin's acquai ntance had asked himto go beat
sonmeone up or damage sonmeone's property as a
favour that he would have agreed to do it. Yet a
surprising nunmber of otherw se | aw abi di ng peopl e
agree to facilitate the comm ssion of the offence
of drug trafficking. Mybe it is because it is
easy for some people to |lose sight of the harm
that comes fromthis type of crine. M. Cosselin
said in his statenment to the police that he was
agai nst cocaine, that he has lost friends to it,
that he knows it is a destructive drug. He said
to the author of the pre-sentence report that he
feels |like cocaine has "corrupted the town of

Yel l onkni fe". He is right. Yet because of his
willingness to allow his name and address to be
used for this delivery, if the police had not
been able to intercept this package, a

signi ficant anmount of cocaine, the very drug he
despi ses, would have hit the streets of

Yel | onkni fe. People would have bought it. They

may have broken into hones to get nobney to buy
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it. They may have assaulted someone on the
street if they were desperate enough to get it.
They might have, as sone did in Yellowknife just
a few years ago, tied people up in their own
homes terrorizing themto get their bank cards
and pin nunbers to access noney to buy the drugs.
Sone of these people are the ones who would all ow
I ong-tinme respectabl e business to be destroyed or
allow their families to be destroyed or negl ect
their own children to the point that those
children have to be apprehended by Socia
Services and put in foster care. O soneone nay
have ended up dead and their half-burned body
left at the Yellowknife River; because that too
has happened in this city in circunstances
i nvol ving the use and sale of cocaine. Those are
the types of consequences that mnight have cone
fromthose 146.5 granms of cocaine hitting the
Yel | owkni fe streets.

| don't say this to be nelodramatic. | say
it because it sinply is reality - the reality
this Court and the Territorial Court hear about
on a regul ar basis about the inpact of this drug
in our communities. M. Gosselin and other
peopl e who, like him nake the wong choi ce when
approached to play even a linited role in this

activity beconme an integral part of this serious

Court Reporters 13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Oficial

problem You don't have to be selling to be part
of the problem You don't have to be naking
noney.

| agree with what the Crown prosecutor said
in her subm ssions. Couriers, or people who
facilitate the novenent of these substances, are
all part of the chain that allows this to
continue. Wthout those willing to act as
runners or willing to allow their good name to be
used in the hopes that it will avert suspicion
peopl e nore closely involved with the selling and
with the nmaking of the noney would run a nuch
hi gher risk of getting caught.

Unfortunately some of the features about M.
CGosselin - a young man with no crinminal record,
seen by others as basically an easy-goi ng nice
guy - matches the profile of the types of people
that are asked often to be couriers or are
ot herwi se used in the novenent of |arge
quantities of illegal substances. For this
business to thrive in Yellowknife, the cocaine
first has to be brought in here from somewhere
else. This has to be done with a mniml risk of
detection so using a young person who does not
have a record and is not involved in crimnmna
activity, soneone who has a good reputation, is

an ideal way to do it. And even M. Cosselin
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seemto recognized this in his statenent when he
said that this was probably why these people

pi cked hi m because he woul d not be likely to be
i nvolved in this type of thing.

One thing that does trouble the Court is
that M. Cosselin has said in no uncertain terns
in his statenent to the police that he despises
cocaine. As | said before, that he has | ost
friends to it, and knows the harmthat it can
cause. He said that if he had known that this
was what was in the package he woul d have
destroyed it and yet, supposedly out of loyality,
he woul d not cooperate in identifying those who
set this whole thing up. | realize there m ght
be reasons for that other than the ones M.
Gosselin gave. | realize there may be other
things going on and | cannot specul ate about
those matters because they are not before the
Court. But | will just say if M. Gosselin's
notivation was loyalty to his so-called friend
it is highly nmisplaced loyalty. There is nothing
honor abl e about protecting those who involve
thenmsel ves in this type of activity.

Bot h counsel acknow edged in their
submi ssions that the only response that the Court
can have when people are caught doing this is to

i npose significant jail terms, even when the
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1 of fender has no prior record, even when the

2 of fender is a young person, even when the

3 of fender seenms to be a fundanmentally nice person
4 Because sentencing generally, and especially

5 sentencing in serious matters like this, is not

6 just about the offender before the Court. This
7 is not just about M. Gosselin. It is about the
8 conmunity at large. It is about others who may,
9 like him be asked to do someone a favour or who
10 m ght be tenpted by the prospect of naking easy
11 qui ck money. The Court cannot single handedly
12 stop this. That is obvious fromthe series of

13 cases over the last decade, and nore, in the

14 Nort hwest Territories, where offenders have been
15 sentenced to jail ternms in cocaine trafficking
16 cases. Courts keep inposing jail terns and yet
17 the activity continues to happen. All the Court
18 can do is do its part and continue to send a

19 deterrent denunci atory message.

20 The question that | nust answer today is

21 just how significant should this jail termbe. |
22 have given this question considerabl e and anxi ous
23 t hought .

24 Def ence counsel argues that a sentence of 18
25 nonths to two years | ess a day woul d achi eve the
26 goal s of deterrence and denunciation while also
27 addressing rehabilitation. The Crown argues that
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Oficial

the range of sentence for this offence is between
two and three years and asked essentially that |
i mpose a sentence in the mddle of that range.

I think the Crown's assessnent about this
range is fair. It is certainly not overstated.
To illustrate this, | refer to the case of
R v. Hernot [2006] N.WT.J. No. 46, a decision
of this Court which was not referred to by
counsel but that |I think M. CGosselin and others
need to be aware of.

M. Hernot was convicted after trial in
trafficking in cocaine. He had al so pl eaded
guilty to trafficking in marijuana. What he had
done was transport to Yellowknife 7 kil os of
mari j uana and 350 grans of cocaine. He had no
criminal record and he was in his early 20s. He
apparently did this because he needed noney. He
was sentenced to four years in the penitentiary.
Four years. Ganted, there are sone differences
bet ween his case and this one. M. Hernot
transported two types of drugs and in |arger
gquantities, and there was evidence he did this to
make noney. But still, this case shows, | think
that the range that the Crown has put forward is
not exagger at ed.

That said, | agree with counsel that the

Hudson case, one of the ones that were filed, is
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the one that is nost simlar to this one.

M. Hudson was 20 years old. He transported
ni ne ounces of cocaine - so a little bit nore
than what was seized in this case. He did not
apparently stand to nake a profit out of it. He
pl eaded guilty and was sentenced to 16 nonths in
jail. If I consider that guilty pleas generally
bring about a reduction of about one-third in the
sentence, and assunming this is the type of credit
M. Hudson got for his guilty plea, it nmeans a
sentence after trial would have been in the range
of a two-year sentence. The Hudson case is
somewhat dated - it is from 1997. W knew then
t hat cocai ne had devastating inpacts on the
comuni ty but now we have another 11 years or so
of denonstration in the courts of how serious
this problem has beconme. It is not getting any
better. There certainly is no reason to reduce
the range of sentences inposed for these types of
crimes. |If anything, there would be cause to
increase it.

I want to address sone specific factors that
counsel have made reference to in their
submi ssions. The first is the remand tine.

A warrant was issued for M. Gosselin's
arrest after he failed to appear at the start of

the trial the week before jury selection for a
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1 voir dire that had been scheduled into the

2 adm ssibility of his statenment. He turned

3 hinself in and after that appearance agreed to

4 remain in custody. He remained in custody as

5 well after the jury found himguilty. 1It's true
6 he never applied for release. But in all candor
7 | must say that had he applied for rel ease, |

8 woul d have been very reluctant to grant him

9 rel ease after his failure to appear and | would
10 al so have been very reluctant to rel ease him

11 after his conviction.

12 How much credit a person gets for renand

13 time is discretionary. Under the circunstances
14 of this case, | think the nost credit that M.
15 CGosselin should get for his tine on remand is

16 credit calculated on a ratio of 1-to-1.5. That
17 is sinply a recognition that a person on remand
18 does not earn remi ssion and does not benefit from
19 the other |egislative reductions in sentences

20 that are available to serving prisoners. But in
21 ny viewthis is not a case where credit on a

22 two-for-one ratio should be given. So for the
23 time M. Gosselin has spent on remand, just over
24 40 days, | think he should be given credit for
25 two nont hs.

26 The ot her subnission that was nade by

27 def ence counsel is that although M. Cosselin
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obvi ously cannot get the benefit of having
pl eaded guilty to this charge, | should take into
account the context of the trial, nore
specifically that it was run on one issue, the
i ssue of know edge.

M. Cosselin exercised his right to have a
trial, but he nade a considerabl e nunmber of
admi ssions. Based on what | heard, if the Crown
had been required to prove continuity of the
exhibits for exanple, nmany nore w tnesses would
have had to have been called, including sone from
outside of this jurisdiction. Simlarly, had the
voir dires into the admssibility of M.
Cosselin's statement proceeded as a contested
hearing, several police officers would have had
to have been called that were not required
because M. Gosselin waived the voir dire before
we started the trial. So because of M.
Cossel in's adm ssions about these issues and
ot her issues, the trial was shortened
consi derably. Significant expenses associated to
calling additional wtnesses were avoided and the
i ssue was much nore streanlined for the jury.
And | agree with defence counsel that it is
sonet hi ng that should be taken into account in
assessing what a fit sentence is for this crine.

As | have said, | agree that the range
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identified by the Crown is appropriate. | also
think that the Crowmn is being very fair in saying
that a fit sentence for this crime, or a starting
poi nt, should be one in the mddle of the range
that the Crowmn has identified. Wen the Crown
tal ked about the lower half of the range and the
hi gher half of the | ower end, that really neans
that the Crown is saying that a sentence in the
range of two and a half years would be

appropri ate.

If | start there and | give M. Gosselin
credit for two nonths because of the renand time,
it would bring the sentence down to the range of
28 nonths. If | then take into consideration the
context in which the trial was run, the manner in
which M. Gosselin instructed his counsel to run
the trial, and the adnmissions that he nmade that
shortened the trial and made it less time
consum ng and costly, that woul d probably place
the sentence to be inposed still in the
penitentiary range but closer to the bottom of
the two to three-year range suggested by the
Crown. Bringing the sentence further down to
enable M. Cosselin to serve it in a territoria
facility in this comunity, where he evidently
still has support and friends, would no doubt be

better for himthan being sent to a penitentiary
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in southern Canada. It would also allow the
Court to add a probation period to his sentence
so that after his time in custody he has the
benefit of supervision and support from Probation
Services as he undertakes his reintegration in
the community, whether it is Yellowknife or
sonewhere el se. On the other hand, there is no
doubt that a sentence in the penitentiary range
woul d send precisely the strong deterrent and
denunci atory nmessage the Court is trying to send.
The fear of receiving a penitentiary term may be
for sone a powerful deterrent. But | nust bear
in mnd that the sentence of the Court cannot

i gnore the objective of rehabilitation when
dealing with a youthful first offender

So on bal ance, and after sone hesitation and
much t hought, | have concluded that in all of the
circunstances it is appropriate to keep the jai
termin the territorial range and have it be
followed by a | engthy probation order with both
punitive and rehabilitative elenents to it.

Stand up, please, M. Cosselin.

M. Cosselin, on the charge of trafficking
in cocaine, it is the sentence of this Court that
you be sentenced to a jail termof two years |ess
one day. That sentence will be followed by a

peri od of probation of three years. That's the
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maxi mum | ength that | can inpose under the |aw.
This nmeans that for three years after your

rel ease, you will be under the supervision of a
probation officer. The conditions of the order
will be that you keep the peace and be of good
behavi our, that you appear before the Court when
you are required to do so, that you report to
Probation Services in Yellowknife within 48 hours
of your release and thereafter as they require
you to report, that you advise your probation

of ficer of any changes in your address or

enpl oynent, that you take counselling when and as
directed by your probation officer, and that you
performw thin the first 18 nonths of that
probation 240 hours of comunity service work.
That's al so the maxi nrum nunber of community
service work that | can order. |If you do decide
to rel ocate sonewhere el se after your rel ease,
you will have to speak to your probation officer
and nake arrangenents for this order to be
transferred to the |l ocation where you will live
because it is very inportant that this order be
conplied wth.

You can sit down now.

ACCUSED: Thank you, Your Honour.
COURT: Now in addition to this, there
will be an order under Section 109 of the
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Criminal Code. It is a firearns prohibition
order which is mandatory in a case |like this.
The order will begin today and continue for a
period of ten years after M. CGosselin's rel ease.

Does your client own any firearns, M.

Ri deout ?
RI DEQUT:
COURT: Al right, so any firearns
will be surrendered forthwth.
There will be an order for the destruction

of the drugs sei zed.

During subnissions, the Crown advi sed that
there was sone money seized from M. Gosselin and
al though there was initially reference to an
application for forfeiture of that noney, the
Crown has withdrawn that application. So that,
and any other itens seized from M. Gosselin
which he is lawfully entitled to possess, are to
be returned to him

On that note, pursuant to Section 737 of the
Code, M. Cosselin will have to pay a Victim of
Crinme surcharge in the ampbunt of $100. That is
an armount that is set by the Crininal Code that
can be inposed when a person is convicted of an
i ndi ctable of fence, which this is. | will give
you 30 days to pay that, M. Gosselin. Since you

will be getting sone noney back, that should not
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1 be a problem This noney goes into a fund that

2 is used to provide assistance to Victinms of

3 Crinme, and as | have said al ready, cocaine

4 trafficking is not a victimess crine and so for
5 that, | do not see why | should be waiving

6 paynment of the surcharge in this case

7 The last issue is the application by the

8 Crown for a DNA order. This is a secondary

9 desi gnated of fence and Section 487.051 of the

10 Crimnal Code applies to it. It says that the
11 Court may, on application by the Crown, make this
12 order if the Court is satisfied that it is in the
13 best interests of the admi nistration of justice
14 to do so. The section goes on to say that the
15 Court is to consider the offender's crimna

16 record, whether they have been convicted

17 previously of a designated of fence, the nature of
18 the offence, the circunstances of its conm ssion
19 and the inpact that the order would have on the
20 of fender's privacy. That provision is

21 perm ssive, unlike the one that deals with

22 primary desi gnated of f ences.

23 Parliament has created basically three

24 categories of offences for the purposes of these
25 applications. For some prinmary designated

26 of fences, the Court does not have any discretion
27 and nust make the order in every case. For
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anot her group of primary designated offences, the
Court nust make the order unless the of fender
satisfies the Court that it should not be nade.
And for the third category, secondary designated
of fences, which this offence is, the Crown has to
apply for the order and the Court has to consider
the test that | have already referred to

This section has been interpreted to nean
that as the party applying for the order, the
Crown bears an evidentiary burden to denonstrate
that it is in the best interests of justice to
make the order.

There was a case called R v. Hendry (2001),
161 CCC (3d) 275 (Ont CA). In the same case, the
Ontario Court of Appeal provided gui dance on how
Courts shoul d approach the assessnent of whet her
it isin the best interests of justice to make
the order. The Court tal ked about the objectives
of the legislation, the mininmal intrusiveness in
nost cases of the procedure of collecting a
person's DNA and concluded that it will usually
be in the best interests of justice to nake the
or der.

It is also clear that these types of orders
are sonetimes sought in trafficking cases. There
are exanples in the case |aw of situations where

the order was granted and cases where the
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application was denied. Just as a few exanples,
I have reviewed the cases R v. Boskoyous [2008]
A J. No. 1159 (Alta Ca) (Q); R v. Smith [2008]
MBQB 128; R v. Ali [2008] B.C.J. No. 980 (Q);
and R v. Harris [2008] OQJ. No. 1976 (Q.). |
note that although nost of the cases filed at
this sentencing hearing involve sentencings for
cocaine trafficking in matters that occurred
after the DNA |l egislation cane into effect, there
does not appear to be any of these cases where
the DNA order was made. It is not that the
application was nade and denied by the Court. In
fairness, it seems to be nore situations where
the application was not made because the
deci sions do not talk about DNA orders at all.
The subni ssions of the Crown in support of
its application in this case were focused on the
seriousness of the offence of trafficking in
cocaine, and I do acknow edge that this is a
consi deration. But the Code provision also
nmandat es consi deration of a person's record and
whet her they have been convicted of a designated
offence before. It also mandates consideration
for the circunstances of the commission of the
of fence. So under the circunstances, and even
though | accept that the |evel of intrusiveness

of the collection of blood for DNA sanpling is
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mnimal, | amnot satisfied that the order should
be made in this case because M. Gosselin has no
record. And although because he is convicted of
trafficking, the circunstances of this case are
not as serious as in several others that were
filed and where no DNA order was made. So for
t hose reasons, | deny the Crown's application for
a DNA order.

I s there anything, counsel, that | have
over| ooked? Ms. Wal sh?
WAL SH; Your Honour, just the return

of the exhibits at the conclusion of the appeal

peri od.
COURT: So the drugs are to be
destroyed. Qher exhibits | will leave it to

either be returned to their |awful owners or

destroyed.
WAL SH: Correct, thank you.
COURT: Anything further else from

you, M. Ri deout?
RI DEQUT: Not hi ng further, Your Honour.
COURT: Bef ore we cl ose court, | want
to commend you both, counsel, for your conduct of
this case.

And M. Gosselin, | amsure there are people
who will think that |I should have actually

i nposed a nuch | onger sentence on you today,
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sonmething nore in the higher end of the range
that the Crown was suggesting, maybe even nore.

| read the pre-sentence report nore than once,
and | read the three letters of support nore than
once. And it's clear to nme that there are
peopl e, who know you, who think that you are
basically a good person and that this was really
truly out-of-character for you. And only tine
will tell. And when you are rel eased from
custody, it will be up to you to prove these
people right. And it is the Court's hope that
you will prove these people right and at the sane
time prove the Court right for having exercised
restraint today and for not having sent you to

the penitentiary.

THE ACCUSED: Thank you, Your Honour

THE COURT: Cl ose court.

Certified to be a true and
accurate transcript pursuant
to Rules 723 and 724 of the

Suprenme Court Rules,

Lois Hewitt, CSR(A), RPR CRR
Court Reporter
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