R v. Takazo, 2008 NWISC 52 S-1- CR-2008- 000043

IN THE SUPREME COURT OF THE NORTHWEST TERRI TORI ES

IN THE MATTER OF:

HER MAJESTY THE QUEEN

JAM E MARK TAKAZO

Transcript of the Reasons for Sentence delivered by The
Honour abl e Justice V. A Schuler, sitting in Norman Wl | s,

in the Northwest Territories, on the 17th day of July,

A. D. 2008.

APPEARANCES:

Ms. T. Nguyen: Counsel for the Crown
M. T. Boyd: Counsel for the Accused

(Charges under s. 88(1), 348(1)(b) x2, 279(2) x2, and
85(1)(a) of the Criminal Code of Canada)
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THE COURT: Wwell, first of all, | would

like to coomend counsel for bringing this very
sad case to a resolution without the necessity of
atrial.

Jam e Mark Takazo is a 33-year-old nman who
has pled guilty to, and been convicted of, six
charges involving two separate incidents, the
first having occurred on January 16, 2008, and
t he second having occurred February 8 and 9,

2008, here in Norman Wells. Wat | have referred
to as the second incident is really a series of
rel ated occurrences over a period of

approxi mately 36 hours.

The Agreed Statement of Facts that has been
filed and that will be marked as an exhibit is
very detailed. It was read into the record, and
I will try to summarize it, acknow edgi ng that |
am condensi ng and probably over-sinplifying the
events. | would suggest that anyone reading this
sent enci ng deci sion | ook at the Agreed Statenent
of Facts to get the full and conplete picture.

In the January 2008 incident, M. Takazo was
bei ng given a ride hone by Ms. Gray, who had been
his girlfriend a year previous. He was
i ntoxi cated. They had a di sagreenent about where
she was going to take him and M. Takazo pull ed

a knife and threatened her with it. Wile they
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struggled for the knife, M. Takazo pulled out a
second knife. M. Gay was able to get both

kni ves away from him although he retrieved one
of them She was concerned that M. Takazo was
sui cidal and she was al so concerned for her own
life. She eventually drove M. Takazo to the

pl ace he wanted. He later called and apol ogi zed
to her. M. Gray was not injured and did not
report this incident to the police right away.

The actions of M. Takazo with the knives
are the basis for Count 1 in the Indictnent:
possessi on of a weapon for a purpose dangerous to
the public peace, contrary to Section 88(1) of
the Crininal Code.

The remaining counts in the Indictnment arise
fromevents that began on February 8, 2008, just
bef ore one o' clock in the norning.

M. Takazo kicked in the door of the
resi dence of Ms. Gray and her boyfriend. He
entered the residence with arifle. M. Gay
encountered himand he pointed the rifle at her
and pursued her to the bedroom where her
boyfriend cl osed the door. M. Takazo kicked
t hat door open and then fell back when Ms. Gray's
boyfriend swng a bat. M. Takazo then left the
resi dence. Those events are the basis for Count

2, break and enter and conmt assault with a
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weapon, contrary to Section 348(1)(b) of the
Crim nal Code.

The victinms of that offence did call the
RCMP, who subsequently found M. Takazo.
M. Takazo held a rifle to this chin and
threatened to kill hinmself. The RCWMP nenbers
attenpted to negotiate with him but he would not
drop the rifle and, instead, wal ked away hol di ng
it to his head. M. Takazo was followed but
eventually was lost in the darkness. Shortly
after that, it was reported that M. Takazo had
entered the apartnment where Ms. Gray's nother was
living, and | will refer to the nother as
Ms. Gray, Sr. M. Takazo had a rifle with him
and when Ms. Gray, Sr. tried to get it away from
him he pulled a knife out and held it over her
head. He directed her where to go in the
apartnment and he also fired a shot fromthe rifle
into the ceiling. He demanded that Ms. Gray, Sr.
t el ephone her daughter. Wen she refused, he
pointed the rifle at her and then at hinself,
pointing it at his chin. M. Gay, Sr. was able
to | eave the apartnent when she said she needed
her gl asses to call her daughter. M. Takazo
then left the apartnent.

Those are the facts giving rise to Count 3,

break, enter and commit an assault with a weapon,

Court Reporters



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

O ficial

contrary to Section 348(1)(b) of the Crimnal
Code, and Count 4, unlawful confinenment, contrary
to Section 279(2) of the Crimnal Code.

After leaving that apartnent, M. Takazo was
seen by the police and again he threatened to
kill himself and held the rifle under his chin.
He went into a hone and continued to yell at one
of the police officers fromthere and to nake
gestures with the rifle while the police were
mobilizing to deal with the situation. At some
point after that, M. Takazo went into the house
of M. MDonald, who awoke to find himholding a
gun and barricading the door. He would not |et
M. MDonal d | eave the house and swore and ranted
about the RCWMP and Ms. Gray. Wen M. Takazo
went into a bedroom M. MDonal d escaped from
the house. These events --

M5. NGUYEN: | apol ogi ze, Your Honour.
THE COURT: That is fine. Do you want to

-- 1 do not know if there is any water.

THE COURT CLERK: The sheriff has gone to get
SOnNE.

THE COURT: I think we will stand down.

( ADJ OURNNVENT)

MS. NGUYEN: | apol ogi ze for the

i nterruption, Your Honour.

THE COURT: That is fine, Ms. Nguyen. |
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amsure it has happened to all of us.

Madam Reporter, | think where | left off was
here, so if | amrepeating myself, just bear with
ne.

| was dealing with the incident where
M. Takazo went into M. MDonal d' s house. He
woul d not |let M. MDonald | eave the house and he
swore and ranted about the RCMP and Ms. Gay.
Wien M. Takazo went into a bedroom M. MDonal d
escaped fromthe house. These events conprise
Count 5, unlawful confinenment, contrary to
Section 279(2) of the Crimnal Code, and Count 6,
using a rifle while conmitting an indictable
of fence, contrary to Section 85(1)(a) of the
Criminal Code.

M. MDonald and M. Takazo were each
observed | eaving the McDonal d house. On
encountering police officers, M. Takazo again
held his gun to his chin and threatened suicide
and eventually |l ed police back to the apartnment
where he had held Ms. Gray, Sr. That building
and others nearby had to be evacuat ed.
Subsequently, over a period of 30 or nore hours,
pol i ce used various nethods to negotiate with
M. Takazo while he continued to threaten to
shoot people, to do battle with the police, and

to kill hinmself. He eventually laid down the
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rifle and a knife that he had al so been using to
make gestures with and was taken into custody.

A huge anount of police personnel and
resources were used in dealing with M. Takazo
and significant disruption resulted to people in
the vicinity as described in the Agreed Statenent
of Facts.

M. Takazo has been in custody since then
February 9, 2008. He has been seen by a
psychol ogi st and a psychiatrist and di agnosed as
schi zophrenic. The opinion of the professionals
is that his likely aimin the standoff with the
police was suicide. It also appears that
M. Takazo suffered a serious head injury in
Cct ober 2007 during a beating by a cousin.

Fam |y nmenbers report that his behavi our has
changed significantly since then. Severe al coho
addi ction was al so noted by the professionals,
and his fanmily reports that his negative

behavi our i s aggravated by al cohol use.

M. Takazo has one related conviction from
2004 for careless carrying of a firearm He
received a $500 fine plus six nmonths' probation
I was not told the facts of that case, but,
clearly, it is relevant and that it does invol ve
M. Takazo and inproper handling of a firearm

The of fences and the circunstances
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surroundi ng them are very serious. The facts
really speak for thenselves in this case. The
use of weapons, the repeated intrusions into
ot her people's hones during the night, scaring
them wi th weapons, and the repeated threats to
cause harmto others are all aggravating factors.
The main mtigating factor in this case is
M. Takazo's guilty plea, and it is a significant
mtigating factor. By pleading guilty,
M. Takazo has spared those involved from having
to testify. H s guilty plea came w thout any
prelimnary hearing, without a trial obviously,
and so even though no Victimlnpact Statenents
were filed, people who, | amsure, were quite
traumati zed by M. Takazo's actions have not had
to come and testify in court and relive the
terrible experience that they had. M. Takazo
has al so saved the tine and expense of what woul d
likely have been a lengthy trial. Al of that,
along with his cooperation with the police and
health professionals after the offences and his
apology to Ms. Gray after the January offence
and, also, his apology here in court, indicates
to me that M. Takazo is renorseful for what he
has done, he is sorry, and he is taking
responsibility for his actions.

| also have to consider that M. Takazo
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appears to have been suffering froma nental

di sorder - schizophrenia - at the tine of the

of fences. That, conbined with the fact that he
was i ntoxicated during the events on January 16
and February 8 and 9, likely helps to explain at
least in part why he acted the way he did. It
does not, of course, excuse what he did.

| said at the beginning of nmy remarks that
this is a sad case, and indeed it is.

M. Takazo, along with the mental disorder that
he suffers from has had sone very troubling
experiences in his life as referred to before ne.

During these offences, M. Takazo al so
caused great fear to people, although no physica
harmto any of them He caused the police to go
to a great deal of difficult and dangerous worKk.
At the same time, it appears that his thinking in
all this was to either take his owm life or
provoke the police into taking his life, and |
accept he must have been extrenely distraught and
troubled to get to the point where he would do
t hat .

The fundanental purpose of sentencing is the
protection of the public, the community, so that
it is safe. Cearly, | should inpose a sentence
that will help to deter M. Takazo from

comtting offences like this again. The
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sentence should al so deter others who may be in a
state of mind to act |like M. Takazo did. It
shoul d al so signify how society, the conmunity,
frowns on and rejects this type of behaviour
especi ally because of how it disrupts the
conmunity and its sense of safety and security
and it focuses val uable police and other
resources on one individual, |like M. Takazo, and
diverts them from ot her needs and urgencies.

Rehabilitating an offender is also an ai m of
sentencing. After all, helping an individual to
beconme a productive, contributing, |aw abiding
nmenber of society is a way to discourage that
person fromcomitting crines. |In this case,
because the psychiatrist -- or psychiatrists have
been able to identify M. Takazo's nenta
di sorder, attention can be focused on treating
it.

The fact that M. Takazo fromall accounts
was a |law abiding citizen until the age of
approximately 30 and the letters fromthe
i ndividuals in Deline who talk about his
hel pf ul ness give the Court some hope that he can
beconme a | aw abiding citizen again.

I amalso required to consider Section 718.2
of the Crinminal Code which says that all

avai | abl e sanctions other than inprisonnent that
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are reasonable in the circunstances should be
considered for all offenders with particul ar
attention to the circunstances of aborigina

of fenders. M. Takazo is an aboriginal man from
Deline. Section 718.2, as interpreted in case
| aw, does not mean that because a person is
aboriginal, they should get a | esser sentence,
and it also recognizes that there are instances
where offences are so serious that there will,
really, be no reasonable alternative to a jail
term Counsel have recognized by their

subm ssions that in the very serious
circunmstances of this case, no sanction other
than some inprisonment is reasonable in the
circunstances, and | concur with that. The use
of weapons, whether actual use against a person
or as a threat, is far too common in the North.
The circunmstances of this case are far too
serious to nmake an entirely non-custodi al
sentence a reasonabl e sanction. Mreover and
nmost importantly in this case, the conviction
under Section 85(1)(a) of the Crimnal Code,
which is Count 6 in the Indictnent, carries a

m ni mum term of inprisonnent of one year. That
means | have to inpose a jail sentence of at

| east one year.

What counsel have subnmitted as a reasonabl e
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sentence is two years less a day in jail followed
by probation on strict conditions for three
years. Subject to what | will say in a nonent
about the time that M. Takazo has been in
remand, the sentence proposed by counsel would
effectively put M. Takazo under supervision by
means of jail and then probation for a period of
five years, and it is only if the jail portion of
t he sentence does not exceed two years that | can
i mpose any probation at all pursuant to Section
731 of the Crimnal Code.

The only thing counsel have not agreed on is
how | should deal with the time that M. Takazo
has been in remand, amounting to 158 days or five
nont hs.

The Supreme Court of Canada, in a case
call ed The Queen v. Wist, recognized that renmand
tinme is generally considered hard tinme because
the person awaiting trial in remand does not have
access to the same progranms, such as counselling
or education, as a serving prisoner does and
because no renmission is earned on remand tinme as
is earned on tine served. The Suprene Court of
Canada al so said that while how rmuch credit
shoul d be given for remand tine in any particul ar
case is in the discretion of the sentencing judge

(in other words, it is up to that judge to
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decide), a credit of two nonths for each nonth in
remand is appropriate in many circunstances.

Crown counsel says that M. Takazo had
access to prograns while at the North Sl ave
Correctional Centre and that he was not treated
differently there fromserving prisoners, nor was
he treated differently fromother patients while
bei ng assessed at the University of Al berta
Hospital, save for the fact that he was in
custody. The Crown counsel says that only a few
days spent in police cells could be considered
hard tinme and, therefore, the remand tine should
be credited at face value with only an addition
to reflect the remission -- or the |ack of
remssion. In the result, Crown counsel proposes
a credit of six to six and a half nonths be given
agai nst the jail sentence proposed.

Def ence counsel, on the other hand, asks
that the remand time be credited at two for one
Hs information is that M. Takazo could not have
access to certain prograns while on renmand,
specifically anger nanagenent and the | and
programat the facility in Fort Smith, and he
also refers to M. Takazo not being able to
attend his grandnother's funeral while he was at
the University of Al berta Hospital because

arrangenents could not be nade in time. Defence
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counsel therefore subnits that there should be a
ten-nonth reduction in the proposed sentence.

I should say, first of all, that | think
that the sentence proposed by counsel, two years
| ess a day and three years' probation, is
reasonable in all the circunmstances and will, by
its combination of jail and probation, serve the
obj ectives of denunciation, deterrence of both
M. Takazo and others, and rehabilitation of
M. Takazo, and, also, reparation to the
conmunity. So | amgoing to accept counsel's
recommendation in that regard. | also note that
that sentence is sinmlar to the one inposed in
the case of The Queen v. Jones, 2005, CanLl
22449, a decision fromthe Ontario Court of
Appeal. That was a case involving simlar
circunstances, although in Jones there was no
mandat ory m ni num sentence attached to any of the
charges. The sentence that counsel are proposing
also, in ny view, does conformto the
proportionality principle. It reflects the
seriousness of the offences while also taking
into account that M. Takazo's noral cul pability,
his responsibility for these crimes, has to be
viewed in light of his serious nental condition

The issue about the remand tine does | eave

ne in a bit of a difficult position because of
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this difference -- or in part because of this
di fference between counsel as to whether
M. Takazo did or did not have access to prograns
while in remand, and wi thout evidence on that
point, | really cannot resolve to ny satisfaction
the i ssue of how much M. Takazo's tinme on renmand
differed fromtime spent by prisoners serving a
sentence. | would also say that in different
cases | have been told different things about
that. |In other words, as to the extent to which
remand prisoners do have access to the full range
of prograns at the Correctional Centre in
Yel | owkni f e.

| do accept that while at the University of
Al berta Hospital, the conditions of remand for
M. Takazo woul d not have been harsh, the term
that is often used to describe remand, although
he al so woul d not have earned remni ssion on that
time.

Havi ng spent sone tinme considering this
i ssue of remand, | have concluded that nmy primry
concern, really, should be: How long should it
be that M. Takazo remains in jail before he is
ready to return to the comunity on probation?
And that involves consideration such as: Does he
have better recourse to psychiatric help at North

Sl ave Correctional Centre than he will have in

Court Reporters
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1 Del i ne? Does he have better access to

2 counsel l i ng, perhaps to nedications, at the

3 Correctional Centre than he will have in Deline?
4 What type of prograning, what type of assistance,
5 are the Social Services people, the probation

6 officers in Deline able to offer to soneone |ike
7 M. Takazo? | do not have very specific

8 i nformati on about that, and it nay be that there
9 is not specific infornmation available in terns of
10 exactly what kind of treatnment M. Takazo needs
11 But | do have a concern that if he is rel eased
12 too soon into his conmunity of Deline, and

13 considering that the proposal is that he live in
14 a home where, as | heard in evidence fromhis

15 not her, there is some drinking, specifically by
16 his father and his friends, is he going to be

17 able to deal with that? 1s he going to be able
18 to resist the tenptation? Does he need nore

19 structure and nore control, supervision

20 attention that is available in the Correctiona
21 Centre than he is likely to get in Deline? And
22 having said that, | do take seriously his

23 not her's, Betty Takazo's, evidence that she will
24 report himif he breaches any of his conditions.
25 At the sanme tinme, she is not going to be there
26 every mnute to supervise her 33-year-old son

27 So this is sonmething that | have given sone
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consideration to, and | appreciate that there is
only so much | can do in terns of predicting how
long it may be before M. Takazo really is ready
to return to the comunity. |In the end, what
have decided to do is to credit eight nonths for
the remand ti ne.

So woul d you stand pl ease, M. Takazo. The
sentence, then, of inprisonnent that | am
i mposing today is 16 nmonths, and that will be
foll omed by probation for three years on the
following conditions, and I want you to listen
very carefully to these conditions. The first
are the statutory conditions that you keep the
peace and be of good behaviour, and that just
means do not get into trouble; that you appear
before the Court when required to do so by the
Court; that you notify the Court or the probation
of ficer in advance of any change of nane or
address. So if you nobve from your parents' house
to somewhere el se, you have to notify either the
Court or the probation officer before you
actually nove. And that you pronptly notify the
Court or probation officer of any change of
enpl oynment or occupation

Now, there are some further conditions that
| aminposing. First of all, for the first year

of the probation order -- three years' probation
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1 For the first year of that, you will abide by a

2 curfew, which neans you will be in your home from
3 9 p.m to 7 a.m unless you are acconpanied by a
4 sober, responsible adult or you have witten

5 permi ssion, witten perm ssion, from your

6 probation officer. You will perform 150 hours of
7 comunity service work at a rate of no | ess than
8 12 hours per nonth commencing the first nonth

9 following your release fromjail. You wll

10 report to a probation officer within 72 hours of
11 your release fromjail, and for the first three
12 mont hs of your probation, you will report at

13 | east once a week to the probation officer, and,
14 after that, as required by the probation officer.
15 You will take counselling as reconmended by the
16 probation officer. You will not have in your

17 possessi on any knives for any reason while

18 out si de your residence. You will |ive where

19 directed by your probation officer. You wll

20 have no contact, either direct or indirect, with
21 the foll owi ng people. Wien | say "direct or

22 i ndirect" that neans you cannot talk to these

23 peopl e, you cannot conmuni cate with them and you
24 cannot get someone else to do that for you. The
25 peopl e, then, that you are not to have any

26 contact with are Tara Gray, Irvin MDonal d,

27 Derrick Szmutko, and Sandra Gray. Another
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condition is that you will not attend at the
resi dences or workpl aces of those people that I
have just named. Except in the event of a

nedi cal energency, you will remain within the
Nort hwest Territories unless you obtain witten
permission to | eave fromyour probation officer
Again, that is witten permssion. Finally, you
wi || not consune or possess al cohol or any other
i ntoxi cati ng substances except for prescription
medi cati ons.

Now, the jail sentence and the probation
will be a global sentence on the entire
Indictnent. | amnot going to divide up the
sentence between counts.

Now, M. Takazo, what you have to understand
is that if you breach any of those conditions and
you are charged with breaching those conditions,
that may result in a jail sentence for you
specifically for breaching the probation
condition. So it is very inmportant -- | know
those are a lot of conditions. Three years is
quite a long tine after being released fromjail.
But it is very inportant, obviously, that you do
abide by all of those conditions. The clerk wll
go over the probation order with you as well at
the end of the proceedings. Now, you can have a

seat now M. Takazo.
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1 In addition, there will be a DNA order

2 assuming that it is attachable to the primary

3 desi gnated of fence. O assuning that unlawf ul

4 confinenent is a primary designated offence,

5 which | believe it is fromreading the section,
6 the order will attach that. Even if it was not,
7 it would be nmy inclination, on the consent of

8 counsel, in any event, to make such an order as a
9 secondary -- or on the secondary desi gnated

10 of fence of break and enter and conmit an

11 i ndi ctabl e offence. Do you have a draft DNA

12 order?

13 M5. NGUYEN: No, Your Honour. My

14 understanding is that the clerk has a form

15 THE COURT: Al right. That is fine.

16 Thank you.

17 There will also be a firearm prohibition

18 order, in the usual terns, that will conmence
19 today and will continue for the rest of your

20 life, M. Takazo. | am nmaking that order

21 pursuant to Section 109 of the Crim nal Code.

22 That nmeans you are not to have in your possession
23 any firearms or amunition ever again. And if
24 you do have any firearns in your possession, you
25 are to surrender themforthwith to the RCVP.

26 In the circunstances, | wll waive the

27 vi cti m surcharge.
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M. Takazo, | just want to say that the fact
t hat nobody was badly injured or killed in these
events, including you, is naybe because you did
restrain yourself from physically harning anyone.
Maybe you did restrain yourself from going that
far. Mybe it was because the people that you
threatened reacted safely and intelligently to
what you were doing. Maybe it was good
nmanagenment on the part of the RCMP. Maybe it was
only luck that a huge tragedy did not result from
what you did. Most likely it was probably all of
those things com ng together that prevented a
serious and very devastating tragedy that of
course would go beyond just people being hurt but
extend to their fanmlies, to the whole
comunity's reaction. So | hope you will think
about that, and that you will think that you need
to exert control over yourself and you need to
deal with your problems, and | am sure you have
been told that nany, nany tinmes by the
psychiatrists. Your nother said that she has
been encouraging you to get help with your
problems. So you have heard that said. You are
a mature man, you are not a kid, and | am sure
that you will spend sone tinme thinking about
that. And | am sure that you understand that

what you need to do is to show people that you
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are the person that is described in those letters
from Raynond Tutcho and from Cecilia Baton, a
person who is hel pful to people, who is | ooked at
as someone who does assist others in the
conmuni ty, that you can be a | aw abi di ng person
And | aminpressed by the fact that you did not
get into trouble up until the age of about 30
years, which, quite frankly, is not often the
case with young nmen in srmall communities because
of the unfortunate factors that tend to come
together. So you need to be able to show that
you are the person that is described in those
letters and that you can | eave behind and not be
t he person who caused so much fear and distress
here in Norman Wells back in January and February
of this year. So | do sincerely hope that with
all the help that | hope is going to be available
to you both at the Correctional Centre and
t hrough the probation office, that you can | ook
at it that way and that you can get back to being
the person that you have been in the past.

Al right. So is there anything el se,
Counsel , that | need to deal wth?
NGUYEN: Not fromthe Crown's
per spective, Your Honour
BOYD: Your Honour, on the two

occasi ons Betty Takazo pointed out to ne that
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THE

what was referred to as the MDonal d residence in
the Agreed Statenent is actually the Melvin

Bl ondi n residence. The distinction was inportant
to Ms. Takazo to clear that up. Secondly, Your
Honour, the Agreed Statement did include a

def ence consent if we're under the secondary

desi gnat ed of fence category.

COURT: Yes.

BOYD: So that if the matter is ever
reviewed and if it doesn't fit the primary

category, there was consent for the secondary

cat egory.
COURT: Yes, | did understand that.
may not have expressed that very well, but that

was my understandi ng was that you were consenting
to it on one -- whether it was for a primary

desi gnated of fence or secondary. Thank you very
much, M. Boyd. And ny thanks again to counse
for resolving this matter in such an appropriate
and, | think, very well thought out way. W will

cl ose court.
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