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REASONS FOR JUDGMENT

[1] GloriaKelly appealsfrom a sentence shereceived on April 20, 2007 for having
committed an assault with aweapon. Ms. Kelly arguesthat the total number of hours
of community service that she was ordered to perform as part of this sentence was
excessive. Shearguesthat therelevant provisions of the Criminal Code do not permit
the imposition of such a large number of hours of community service, nor does it
permit ordering an offender to work those hours over aslong aperiod of time aswas
ordered. She also argues that the sentence is demonstrably unfit.

A) BACKGROUND

[2] ThechargeMs. Kelly was sentenced for stemsfrom anincidentthat occurredon
December 15, 2006, at adrinking party in Fort Good Hope. VincentManuel, whowas
drinking with Ms. Kelly, began teasing her about her brother who had recently
committed suicide. Ms. Kelly became upset, grabbed aknife and stabbedMr. Manuel
on the upper chest; she also gashed the back of his shoulder. Mr. Manuel suffered a
collapsed lung asaresult of the stabbing. He had to be medivaced to Y ellowknifefor
treatment, and was discharged from hospital about aweek later.

[3] Ms. Kelly entered a guilty plea early on in the proceedings. Sentencing was
adjourned so that a Pre- Sentence Report could be prepared. At the sentencinghearing
the Crown sought ajail termin therange of six to ten months. Counsel for Ms. Kelly
argued that a suspended sentence would be appropriate. The Sentencing Judge
sentenced Ms. Kelly to ajail term of 15 months, but decided that Ms. Kelly would
servethisjail terminthe community under the scope of a Conditional SentenceOrder.



Page 2

One of the conditions of the Order was that Ms. Kelly perform 150 hours of
community service work at arate of at least ten hours per month. The Sentencing
Judge also ordered that Ms. Kelly be on Probation for 12 months at the expiration of
the conditional sentence. One of the conditions of the Probation Order was that she
perform 120 hours of community servicework at arate of at |east ten hours per month.

[4] Twoissuesareraised by Ms. Kelly’'sappeal. Thefirstiswhether the combined
effect of the two community service orders contravenes the Criminal Code, thereby
rendering the sentenceillegal. If the sentenceislegal, Ms. Kelly arguesthat appellate
interventionisstill warranted because the total number of hoursof communityservice
shewas ordered to perform is excessive and renders the sentence demonstrably unfit.

B) ANALYSIS

1. Whether the community service component of the sentence contravenes the
Criminal Code.

[5] Ms. Kelly argues that the combined effect of the community service ordersis
that the total number of hours and the period of time over which thework isto be done
contravene limits set by Parliament.

[6] Anorder for community serviceis one of the optiona conditions that can be
included in conditional sentence order. Paragraph 742.3(2)(d) of the Criminal Code
reads:

742.
(..)

(2) The court may prescribe, asadditional conditions of aconditional sentenceorder,
that the offender do one or more of the following:

(..)

(d) perform up to 240 hours of community service over a period not
exceeding eighteen months.

[7]  Pursuant to Paragraph732.1(3)(f) of theCriminal Code, an order for community
serviceisalso oneof the optional conditionsthat can beincluded inaProbationOrder:
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732.1
(..)

(3) The court may prescribe, as additional conditions of a probation order, that the
offender do one or more of the following:

()
(f) perform up to 240 hours of community service over a period not
exceeding eighteen months.

[8] Community service orders have been among the optional conditionsthat could
beimposed as part of Probation for many years. In 1995, Parliament enacted An Act
to amend the Criminal Code (sentencing) and other Actsin consequencethereof S.C.
1995, c. 22. That legidlation reformed the sentencing provisions of the Criminal Code
in many ways. One of the changes was that it set alimit to the number of hours of
community servicethat could be ordered as part of Probation, and thetimeframe over
which the work could be ordered to be done. Conditional sentencing was created in
the same Act. It made community service ordered as part of that type of sentence
subject to the same limits.

[9] Ms. Kellyarguesthat the 1995 |egidlationreflects Parliament sintentto limitthe
extent to which offenders can be compelled to perform community service work as
part of asentence. Sheargues that Parliament drew aline of sorts, having determined
that passed a certain point, community service orders do not achieve sentencing
objectivesand become counter-productive. She arguesthat thelimitswerecreated to
ensure courts could no longer cross that line.

[10] Ms. Kelly argues that thelimitsset out in Paragraphs 742(2)(d) and 732.1(3)(f)
(maximum of 240 hours, to be done over amaximumtimeframe of 18 months)should
not be added up so asto give sentencing judges the power to impose up to 480 hours
over a maximum time frame of 36 months when conditional sentencesand Probation
are both imposed. She argues that no matter what specific sentencing tools are used,
thetotal community service ordered in a sentence should never exceed 240 hoursto be
performed over amaximum period of 18 months.  Ms. Kelly concedesthat thereis
nothing in the language or either provision that expresslystatesthis, but shearguesthat
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thisinterpretation isthe only onethat can give effect to Parliament’ sintent in creating
thelimitsin thefirst place.

[11] Neither counsel could refer meto a case where thisissue was examined, and |
am not aware of any. The Crown filed some cases where courts have imposed
conditional sentencesfollowed by probation, and have imposed atotal of community
service hours that exceeds 240. These cases show how the provisions were applied,
but they are not cases where theissueraised in this appeal was addressed in any way.

[12] | accept the general proposition that the legidlative evolution (how aprovision
has been amended over a period of time) and legidative history (the higory of how a
particular provision came to be enacted) can be useful in interpreting it. But
discerning legislativeintent through those methodsisnot without itsdifficulties. E.A.
Driedger and R. Sullivan, Construction of Statutes, 4™ edition,(2002) Butterworths,at
471-500.

[13] Thereisno doubt that the 1995 provisionsreflect Parliament’ sintent to curtall
sentencing judges’ discretion in making community serviceorders. What islessclear
is whether these limits were intended to have the same effect whether only one
sentencingtool (either Probation or aConditional Sentence Order) isused, or whether
thetwo arecombined. | amfar from persuaded that alegidlativeintent to makethese
limits absolute and all-encompassing can be surmised from the fact that a limit was
created.

[14] Sentencinginvolvestheexerciseof considerablediscretionand the bal ancingof
many factors. The Criminal Code providesfor anumber of options, and theflexibility
to combine some of them, so that judges can craft, in each case, a sentence that is

appropriate.

[15] Probation isone of these sentencing tool. Paragraph 731(1)(b) of theCriminal
Code sets out when it can be imposed:
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731(1) Where aperson is convicted of an offence, acourt may, having regard to the
age and character of the offender, the nature of the offence and the circumstances
surrounding its commission

(..)

(b)in addition to fining or sentencing the offenderto imprisonment for aterm
not exceeding two years, direct that the offender comply with the conditions
prescribed in a probation order

(my emphasis)

[16] The wording of Paragraph 731(1)(b) describes Probation conditions as
something that can beimposed “in addition” to whatever other sentence isimposed.
Parliament must have been cognizant that this other sentence could be a Conditional
Sentence Order, and that such an Order could include a condition that community
service be performed. Thereisnothingin Paragraph 732.1(3)(f) that suggests that
the maximum number of hours of community service that can be imposed as part of
Probation is reduced, limited or affected in any way by community service ordered as
part of another sentencingtool. Onthecontrary, onitsface, what Paragraph731(1)(b)
appearsto contemplateis adding things on to whatever the other part of the sentenceis.

[17] TheCriminal Code providesthat these two sentencing tools can be combined.
In the absence of clear language suggesting anything else, | find that when they are
both used, the effect is to increase the maximum number of hours of community
service that can be ordered as well as the maximum time frame over which the work
can be performed.

[18] Ms. Kelly makes some interesting points about why there should be a fixed,
global limit to the number of hours of community service that can be ordered and the
time frame the work can be ordered for, irrespective of what sentencing tools are
combined. | understand those arguments. They may begood argumentsfor legidative
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reform, but be that asit may, | do not find that the current wording of the relevant
provisions supports the interpretation that Ms. Kelly advances.

[19] | find, therefore, that the community service order component of this sentence
does not offend the statutory limits set out in Paragraphs 742(2)(d) and 732.1(3)(f) of
theCriminal Code.

2. Fitness of sentence

[20] The sentencing process is one that involves the exercise of considerable
discretion, andit iswell established that the standard of review on sentenceappealsisa
very highone. R.v. M. (C.A) [1996] S.C.R. 500.

[21] Inher Reasonsfor Sentence, the Sentencing Judge reviewed the circumstances
of the offence, the personal circumstancesof Ms. Kelly, and the applicable sentencing
principles. She did not misapprehend any fact or make any error in principle in
arriving at her decision. She properly identifiedthe aggravatingand mitigatingfactors.
She balanced all these considerations in arriving at her decision. While she did
impose a significant number of hours of community service as part of the sentence, |
cannot say that the sentence was unfit, given the seriousness of the offence and the
overall circumstances.



[22] The appeal is dismissed.

Dated at Y ellowknife, NWT this
16™ day of April, 2008.

Counsel for Appellant: James D. Brydon
Counsel for Respondent: Christine Gagnon

L. A. Charbonneau
JS.C.

Page 7



Page 8

CR2007000043

IN THE SUPREME COURT OF THE
NORTHWEST TERRITORIES

BETWEEN:

GLORIA ROSE KELLY
Appellant

-and-

HER MAJESTY THE QUEEN
Respondent

REASONS FOR JUDGMENT
THE HONOURABLE JUSTICE
L.A. CHARBONNEAU




