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[1] The within appeal of the Attorney-General of Canada concerns the Firearms
Act, S.C. 1995, ch.39, asamended, and in particular itstransition provisions,including
so-called “grandfathering” clausesin legislation which was enacted by Parliament in
1995 and in 2003.

[2] Therespondent saysheisaggrieved by adecision of the Registrar of Firearms
on December 18, 2005 refusing the respondent’s application for a registration
certificatefor asmall handgun, i.e., a-32 calibresemi -automaticSavage handgun. The
respondent sought a review of the Registrar’s decision by way of a reference to a
Territorial Court judge, as provided for in the Act. Thereferencejudge ruled that the
Registrar’s decision was not justified, and directed that a registration certificate be
issued to the respondent for his small handgun. The Attorney-General appeals that
ruling, submitting that the Registrar’ sdecision to refuse theregistration certificatewas
correct, and indeed was required by law.
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[3] Prior to 1998, the registration of firearms was provided for in Part |11 of the
Criminal Code. With the enactment of the Firearms Act (proclaimed in force on
December 1, 1998), Parliament establisheda new regimefor theregulationof firearms.

[4] Thehandgunwhichisthe subject of thisappeal hasashort barrel, i.e. 95 mmin
length. Whereas under the previous Act (Part IIl of the Criminal Code) it was
classified as a “restricted weapon”, under the new regime it became a prohibited
firearm in Canada. Only those persons who were specifically grandfathered by the
Firearms Act can possess a prohibited handgun.

[5] Under thenew regime, in order to lawfully possessa firearm,an individua must
hold a) alicenseto possessthat kind of firearm and b) aregistration certificatefor each
firearm.

[6] TheFirearmsAct wasgivenfirstreadingin theHouseof Commonson February
14, 1995. Thisdateissignificant, asit wasthe“grandfathering” dateestablishedin the
Firearms Act in 1995 for an individual to retain previously held handguns which
became prohibited handguns by the new law.

[7] The portion of the grandfathering provisions in the 1995 Act with which this
appeal is concerned is subsection 12(6):

(6) A particular individual is eligible to hold a license authorizing the particular
individual to possess handguns that have a barrel equal to or less than 105 mm in
length or that are designed or adapted to dischargea 25 or 32 calibrecartridgeandfor
which on February 14, 1995 aregistration certificate under the former Act had been
issued to or applied for by that or another individud if the particular individual

(a) on February 14, 1995

(i) held a registration certificate under the former Act for one or more of
those handguns, or

(i1) had applied for a registration certificate that was subsequently issued
under the former Act for one or more of those handguns;

(b) on the commencement day held aregistration certificate under theformer Act for
one or more of those handguns; and
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(c) beginning on the commencement day was continuously the holder of a
regidration certificate for one or more of those handguns.

[8] As stated the Firearms Act received first reading on February 14, 1995. It
received Royal Assent on December 5, 1995. It was proclaimed in force on December
1, 1998. Thus December 1, 1998 is the “commencement day” referred to in s.12(6)
guoted above.

[9] OnJduly 4, 1996 the respondent acquired the small handgun that isthe subjectof
this appeal, and he applied to register this handgun under the existing law (as the new
Firearms Act was not yet in force). On November 13, 1996 hewasissued arestricted
weapon registration certificate for this small handgun under the previous Act. This
registration certificateissued under the previousAct expired on December31, 2002 by
virtue of s.127(2) of the new Firearms Act which came into force on December 1,
1998. Thus, the respondent was required to apply for a new registration certificate
under the new Act before December 31, 2002, otherwise he would be without a
registration certificate for this handgun.

[10] However, at thispoint it must be noted that thisrespondent did not receive, and
could not have received, the benefit of the “grandfathering” clause in the 1995
Firearms Act, i.e., s.12(6), as he had not held or applied for his restricted weapon
registration certificatefor that handgun on or before February 14, 1995. Indeed, when
he applied for hisrestricted weapon registration certificate for that handgun under the
previous Act in 1996 he was advised in writing by thefirearmsregistry of the pending
coming into force of the new Firearms Act (passed by Parliament in December 1995
but not yet in force) which would makethis kind of handgun a prohibited firearm and
specifically that “Individuals who acquire any such handgun for the first time, after
February 14, 1995 will not qualify to possessthem after passage of thelegidlation, if it
ispassed inits present form. Thesefirearmswill be seized without grandfathering or
compensation”.

[11] OnMarch 14, 2001, Bill C-10A, an Act to amend the Criminal Code (firearms)
and the Firearms Act received first reading in Parliament. Bill C-10A, inter alia,
changed the grandfathering date from February 14, 1995 to December 1, 1998. Inthat
Bill, subsection 12(6) of the 1995 Firearms Act (quoted at paragraph 7 of these
Reasons) was replaced by the following new subsections 12(6) and 12(6.1):
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(6) A particular individual is eligible to hold a license authorizing that particul ar
individual to possess a handgun referred to in subsection (6.1) if

(a) on December 1, 1998 the particular individual

(i) held a registration certificate under the former Act for that kind of
handgun, or

(i) had applied for aregistration certificate that was subsequently issued for
that kind of handgun; and

(b) beginning on December 1, 1998 the particular individual was continuously the
holder of aregistration certificate for that kind of handgun.

(6.1) Subsection (6) applies in respect of a handgun

() that has a barrel equal to or less than 105 mm in length or that is designed or
adapted to discharge a 25 or 32 calibre cartridge ; and

(b) in respect of which

(i) on December 1, 1998 a registration certificate had been issued to an
individual under the former Act,

(ii) on December 1, 1998 aregistration certificate had been applied for by an
individual under theformer Act, if the certificate was subsequently issued to
the individual, or

(iii) arecord was sent before December 1, 1998 to the Commissioner of the
Royal Canadian Mounted Police and received by that officer before, on or
after that date.

(emphasis added)

[12] Onthefaceof it, Bill C-10A introducedintheHouseof Commonson March 14,
2001 was going to benefit this respondent and others like him who had acquired this
kind of small handgun between February 14, 1995 and December 1, 1998. However,
as eventstranspired, it did not.
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[13] Bill C-10A, as stated, was given first reading in the House of Commons on
March 14, 2001. However it was not passed until May 13, 2003, the date on which it
recelved Royal Assent. Inthemeantime, whileBill C-10A wasunder consideratian by
Parliament, all registration certificates which had been issued under Part |11 of the
Criminal Code (including the restricted weapon registration certificate issued to the
respondent for his small handgun on November 13, 1996) expired, or lapsed, on
December 31, 2002 by s.127(2) of the Firearms Act.

[14] If Bill C-10A had comeinto force prior to December 31, 2002 (and perhapsthat
was the intention of those who introduced the legislation) before all Criminal Code
registration certificatesexpired, therespondent,and othersinasimilarsituation, would
have been ableto apply to re-register their prohibited handguns under the new regime.

[15] Infact, thisrespondent applied on July 30, 2002 to re-registerhis smallhandgun
under the provisions of the Firearms Act. There was evidence before the reference
judgethat the Canadian Firearms Registry delayedprocessing registrationapplications
such as the respondent’s, waiting for Bill C-10A to become law. (It is argued on
behalf of the respondent that he suffered prejudice by the Registry’ sdeliberatedelay in
processing his application—however thisisahollow argument, for if the Registrarhad
ruled on the respondent’ sapplication prior to December 31, 2002, the Registrarwould
necessarily have been required to refuse that application, as the respondent did not
havethe benefit of the grandfathering clausein force at that time, i.e., subsection12(6)
reproduced at paragraph 7 of these Reasons).

[16] Bill C-10A did not recelve Royal Assent until May 13, 2003, and was not
proclaimed in force until April 10, 2005. It seemsclear that the intent of the relevant
portion (s.14) of Bill C-10A (which became Chapter 8 of S.C. 2003) wasto expandthe
grandfathering clause and thereby confer a benefit upon this respondent and similar
applicants for reregistration of prohibited handguns under the new regime in the
Firearms Act (i.e., that group of individuals who had acquired their small handguns
between February 15, 1995 and December 1, 1998). Y et, the delay in the passage of
Bill C-10A had the effect of not giving any benefit to thisgroup of individuals. If the
respondent has any grievance about delay, it isnot the delay of the Canadian Firearms
Registry in processing his application but rather the delay of Parliamentin enactingthe
remedial bill introduced in March 2001.
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[17] As the bill did not become law until April 2005, and as the respondent’s
previousregistration certificate expired on December31, 2002, he could not, under the
new grandfathering clause, meet the “continuous registration” requirement in
s.12(6)(b) of the new grandfathering clause (the underlined portion of the excerpt at
paragraph 11 of these Reasons).

[18] On December 18, 2005 the Registrar of Firearms refused the respondent’s
application to register hissmall handgun (aprohibited firearm)for thereasonthat a) he
was not the holder of alicensefor that kind of firearm, and b) he was unableto obtain
that kind of license viathe grandfathering provisionsof s.12(6) of theFirearmsAct as
enacted. The Registrar was required to refuse the respondent’ s application. The law
did not permit the Registrar to issue the registration certificate sought by the
respondent. The Registrar’ sdecisionwascorrect. The Registrar had no discretionbut
to refuse the application.

[19] Indirectingthe Registrar to issuetheregistrationcertificate, thereferencejudge,
with respect, erred in two aspects. Firstly, infocussing on the deliberate delay by the
Canadian Firearms Registry in processing the respondent’ s application, the reference
judge inferred that it was the fact that the Registry “sat on” these applications that
caused the continuous registration to lapse. As stated earlier, the processing delay by
the Registry did no such thing. At no time was this respondent eligible to hold a
license allowing him to possess this small handgun under the new regime in the
Firearms Act. Prior to April 10, 2005, he was not eligible because the first
grandfathering clausetheninforcedid not apply to him. Subsequentto April 10, 2005
he was not eligible because the second grandfathering clause then in force did not
apply to him (this second grandfathering clause having been passed by Parliamenton a
date that was too late for the respondent to benefit from its provisions).

[20] Secondly, thereferencejudgeerredinfindingthatit wasopentotheRegistrarto
exerciseadiscretion inissuing aregistration certificateto the respondent for thissmall
handgun. There was no such discretion. The reference judge cited s.69 of the
Firearms Act as foundation for this discretion:

s.69 The Registrar may refuse to issue a registration certificate, authorization to
export or authorization to import for any good and sufficient reasonincluding, inthe
case of an application for aregistration certificate, wherethe applicantisnot eligible
to hold aregistration certificate.
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[21] With respect, a discretion to_refuse a registration certificate on grounds of
ineligibility does not mean that there exists a concomitant discretion to issue a
registration certificate when the applicant isineligible to hold such a certificate.

[22] Pursuant to s.75 of the Firearms Act, the burden was on the respondent at the
reference hearing to satisfy the reference judge that the Registrar’ srefusal to issuethe
registration certificate“wasnot justified”. On the evidencebefore thereferencejudge,
it was not open to the reference judge to find that the Registrar’s refusal was not
justified, and accordingly the reference judge's ruling must be set aside, and the
Registrar’ sorigina decision re-instated.

[23] Onthehearing of thisappeal ,the Court wasadvisedthat thereareapproximatdy
1400 other individuals in Canada who find themselves in the same situation as this
respondent, i.e., @) they acquired asmall handgun meetingthe statutorydescription of a
prohibited handgun between February 14, 1995 and December 1, 1998, and b) they
would have benefited from the new grandfathering clause in Bill C-10A had that bill
become law prior to December 31, 2002. A number of these individuals have sought
referencesto provincial court judgesin Alberta, British Columbiaand Quebec on the
identical issue before this Court on thiss.77 appeal. | note that this Court’ s decision,
herein, is in concordance with that of reference judges in R. v. Cianci, 2006 BCPC
333; R. v. Anderson, Alberta Provincial Court, June 15, 2006; R. v. Montgomery,
AlbertaProvincial Court, August 2, 2006; R. v. Gailis 2006 QCCQ 8316; R. v. Ruzic
2006 BCPC 564; R. v. Dahl, B.C. Provincia Court, February 2, 2007; R. v. O’ Blenes
2007 ABPC 183; and R. v. Buhrs 2007 ABPC 169 and also with that of the British
Columbia Supreme Court on as.77 appeal in Canada (Attor ney-General) v. Demchuk
2007 BCSC 326.

[24] To summarize:
a) the respondent acquired a small handgun in July 1996 at atime when that
handgun was classified in law as a restricted weapon but which, to the
respondent’s knowledge, was to become a prohibited handgun upon
proclamation of the 1995 Firearms Act;

b) the 1995 Firearms Act was proclaimed in force on December 1, 1998;
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c) upon proclamation of the Firearms Act, the restricted weapon registration
certificate issued to the respondent on November 13, 1996 authorizing him to
possess this small handgun was due to expire or lapse on December 31, 2002;

d) by theintroduction of Bill C-10A in Parliament in March 2001 (in particular
s.14 of that Bill) an attempt was made to grant a benefit to this respondent and
others by “grandfathering” them as eligible persons to hold registration
certificates for these prohibited handguns;

e) this attempt failed when Parliament did not enact Bill-C10A prior to
December 31, 2002 and/or when Parliament later enacted the bill without an
appropriate amendment to remedy the effect of the passage of time on the
wording of the intended grandfathering provision;

f) the respondent was at no time eligible to hold a license authorizing him to
possess a prohibited handgun under the new regimeestablishedby theFirearms
Act.

[25] For theforegoing reasons, the Attorney-Genera’ s appeal isalowed, theruling
of thereference judgeis set aside, and the decision of the Registrar of Firearmsisre-
instated.

J.E. Richard,
JS.C.

Couns4l:
Attorney-General of Canada: Maureen McGuire
Respondent: Edward Burlew



