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THE COURT: Al right. Thank you.

This is a sentencing of Joshua Esau on two
convi ctions of sexual assault. The conviction on
the first assault was by a jury so there is no
statement of facts as they were found by the
court but to convict, the jury nust have accepted
the evidence of the conplainant Jenna that when
she was between the ages of six and ten at | east
on one occasi on and possibly two the accused
i cked her vaginal area.

The accused pled guilty to the second
assault as the jury was being inpaneled for the
trial on that charge, which had been scheduled to
follow the trial on the first assault agai nst
Jenna. The Agreed Statement of Facts in relation
to that assault are nmarked as Exhibit S-1 and
they indicate between 1988 and 1995 the accused
woul d babysit Angela and on two occasions t he
accused entered her bedroom held her down,
removed her pants and underpants and touched her
bum and vagi nal area, putting his finger in her
vagi na. On the second occasion, he tried to get
Angela to touch his penis, at which point she
screaned and bit his hand. Angela was sonmewhere
bet ween the ages of four and seven when this
occurred.

The victins' father had been taken in as a
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child by the famly the accused's father and it
was agreed that the accused is the foster brother
of the girl's father so that the accused was
considered to be or treated to be an uncle to the
victims. The evidence is that the accused was
staying at the house where the conplainants |ived
with their parents and he stayed there fromtine
to time as a youth during his parents' donestic
di sputes and separations. The events occurred
when M. Esau was between 18 and 21 years ol d.

The information about the offender that is
set out in the pretrial report, which is Exhibit
S-3, describes himas 33 years old. The report
i s equivocal as to whether the offender expresses
renorse. In one way it indicates he accepts
responsibility and is sorry but in another sense
he is evasive about a true understanding of the
crinme and its effect to the fam |y nmenbers.
Clearly there was little disclosure of the
of fence or the charge to the fanmily nenbers by
the offender or details of the offence to his
current common-| aw spouse.

There seenms to be a consensus in the report
that the offender would benefit from some therapy
or rehabilitation if only in relation to
comuni cation with his famly

The offender is Inuit. Hs fanmly
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background is described in detail in the
presentence report. He is the seventh of ten
children. His father was a hunter and trapper

Al cohol usage and physi cal abuse by his father
against his nother is described in the report.
He lived in Sachs Harbour and then nore recently
in Inuvik. The accused has a 15-year-old son

wi th whom he has no contact. He is currently in
a comon-|law rel ationship and his partner is
pregnant. It does not appear that the of fender
conpl eted hi gh school but he has worked
seasonal ly as a guide for hunting and al so
tenporarily as a carpenter in Saskatchewan.

A Victimlnmpact Statenent was provided by
Angel a who is 18 years old, or was 18 years old
when she wote the statement. Her statenent is
an indication of how scared and hurt she was and
that she was, |ike so many other young victins of
sexual assault, unable to talk to any adult about
it. She outlines her troubled adol escence and
the loss of respect for herself, which she
attributes to these incidents. It is a poignant
rem nder to all of us how long |asting and
serious the effects of these crimes can be for
the victim

The primary principles which relate to this

sentencing are the principles of denunciation and
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deterrence. The denunciation is a public
condemation of the activity of the offender.

Qur society does not accept sexual abuse of
children. The Victimlnpact Statenent of Angela
and the evidence of Jenna with her obvious upset
while she testified on the stand illustrates the
feeling of upset, shane, confusion and

hum liation to a child who is assaulted by a

fam ly nmenber. The effect on the victimlasts
for along tine after the event occurs.
Deterrence is to deter this offender specifically
fromthis type of conduct as well as to deter the
public in general fromacting this way.

The third sentencing principle that cones
into play is rehabilitation. This is inportant
as the offender can benefit from some insight
into his behaviour with the hope it would stop
any reoffence, although I acknow edge that there
is no evidence before me of any ongoi ng i ssues
fromthe time of the offence to the current tine.

As the of fender is aboriginal, |I have to
consider his circunstances in that context and
consi der the considerations in the G adue case
The presentence report has outlined his
background. No doubt his upbringing plays into
the situation here. | note he has not availed

hi nsel f of any specific aboriginal prograns or

Court Reporters 4



1 counsel ling, nor does the presentence report or

2 hi s counsel ask for any special accomopdation due
3 to his background ot her than the consideration of
4 his institutional placenent which | agree is

5 inmportant. | note here that the victins al so

6 wer e aboriginal and so the crinme was between

7 conmmunity nenbers and that is a concern in a

8 small community in the north. Also, thisis a

9 serious offence and so although the d adue

10 principles are inportant they may becone |ess of
11 the focus as it is recognized here that the

12 sentence will involve incarceration.

13 The mtigating factor that | have to take

14 account of is that the accused did plead guilty
15 on the second charge. It was as the jury was

16 bei ng i npanel ed but he did spare the second

17 victimfromtestifying at trial. He did not

18 insist on a prelimnary inquiry. That deserves
19 sonme credit obviously but not the sanme anobunt
20 that an earlier guilty plea would attract.

21 In addition, the accused was youthful at the
22 tinme of the offences. He has no adult crimna

23 record. H s one conviction is a youth conviction
24 in 1989 when he was 15 for break and enter and it
25 really has little inpact here today.

26 The aggravating factors are that the assault
27 was agai nst young children and al so that the
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of fender, although not forrmally in a position of
trust, was considered a famly menber. He was an
adult but a very young adult. Section 718.2
i ndi cates both the age of the children is an
aggravating factor and the position of trust,
al though I recognize that it is not a formal
position of trust but there would be sone
equation in the children's nmind of his position.
The general starting point for a mjor
sexual offence would be a three-year sentence
with the specifics to be exami ned. The Court of
Appeal has indicated that digital penetration of
a young child is significant and raises this
beyond what woul d be terned a "fondling" case to
a maj or sexual assault. So they start with the
starting point of three years and then | ook at
various factors. | do think it is inmportant to
note here that this is not a case of sexua
i ntercourse or anything of that nature. One has
to look at the details of the offence, the sexua
i ntrusiveness of the conduct, the degree of
viol ence used and the position of the offender.
Viewed in this way, the conviction in
relation to Angela is the nore serious offence
and viewed separately, a range of two to two and
a half years' inprisonnent would be the range of

a suitable sentence. The conviction related to
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the violation of Jenna would carry a sentence in
the range of 10 to 18 nonths.

There is sone difficulty here in the
sentencing as there are two distinct offences on
two different indictnents but fromthe evidence
amunable to tell how separate in tine they are
One nethod of approaching this would be to
recogni ze that and as it is hard to say that they
are distinct intime to run the sentences
concurrently.

Another way to viewit is to see the
of fences as distinct and to run consecutively,
but in that case the totality principle would
warrant a look at the total tine as this is the
first conviction regi stered agai nst the of fender
as an adult and also his first conviction for
which formal or adult gaol tinme would be given.

There is probably not a lot of difference in
the result but | find the appropriate way to | ook
at the offence is to view them separately and to
run the sentences consecutively. So choosing a
sentence of 10 nonths as being appropriate on the
first conviction for Jenna and 30 nont hs as bei ng
appropriate on the second for Angela and that
they woul d be served consecutively, that would be
a period of incarceration of 40 nmonths. On the

totality principle that is excessive and as a
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result | find the appropriate sentence would be a
period of three years. This would be reduced for
the tinme served. There has been two nonths
served presentence. A two-for-one credit is
appropriate. That is acknow edged by the Crown
so that woul d be a reduction of four nonths.

So having considered all the factors, |
conclude that a fit and total sentence to pass
against M. Esau is 32 nonths. There will be a
DNA order. Under section 487.052(1) there are a
nunber of considerations | have to | ook at
because this offence happened before the Act on
t hose sections were put in force. There is a
crimnal record here that is not a consideration
but when | look at the nature of the offence that
it was against children, that there is nore than
one offence and nore than one child and it was
with famly nmenbers, | do find that it is
appropriate that there would be a DNA sanple
taken. The nethod is not intrusive these days

and | note that the offender after his

incarceration will be back in the comunity and
will likely be in association with young
chil dren.

There will be a firearns prohibition. Under

section 110 it is mandatory for 10 years with

of fences of sexual assault but under section 113
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I amgoing to nake a direction to the chief
firearms officer or the registrar to issue

what ever is authorized under section 113 so that
this court order is not to apply to subsistence
hunting or trapping and either of those for
subsi stence or enpl oynent purposes. The reason
is that the offender is aboriginal. 1t is clear
fromthe presentence report and his past

enpl oynment that he has at tinmes been invol ved
with hunting for enploynent purposes. There was
no use of a weapon in this offence and I don't
have concerns about himbeing in the community
with access to firearns for subsistence or

enpl oynment reasons.

There will be no victimfine surcharge as
the presentence report indicates that there is
little chance of that being paid due to his
econom ¢ circunstances before incarceration and
the fact that he is now incarcerated

There will be no order under the Sex
O fender Information Registration Act. The Crown
has not asked for that and there are issues about
the retroactivity that neither counsel wish to
argue today.

| amgoing to direct that a copy of the
sentencing, as well as a copy of Exhibits S-1

through S-4 be provided to Corrections Canada so
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THE

they will have the benefit of these reasons and
those exhibits in terns of the placenent of this
of fender because his aboriginal background and
those circunstances | think should be clear to
and known to themin their choice of where he is
i ncarcerated since he does have a comon-| aw
spouse here who is expecting a child and the
ot her background issues that | have revi ewed.

Al right. | believe that deals with al
the matters.
MAHON: Your Honour, if | mght ask in
respect of the Warrant of Conmittal oftentines in
sort of the vein of the last comment fromthe
court, the court has endorsed on the face of the
Warrant of Committal that it is recomended that
the tinme be served in the Northwest Territories

on the Warrant of Committal itself. M friend

spoke about that in his subm ssions. |'m not
sure --

COURT: Do you have any conment ?
LEPAGE: No, Your Honour

COURT: | amfine to nmake that

endorsenent that it is recommended that it be
served in the Northwest Territories but as you
know that is not directive; it is just a
recommendat i on because Corrections Canada nakes

their own independent deci sions.
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1 MR, MAHON: Thank you, Your Honour. Those
2 are all my matters before the court.

3 THE COURT: Thank you.

7 Certified to be a true and
accurate transcript pursuant

8 to Rules 723 and 724 of the
Suprenme Court Rul es,

10
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