R v. N tsiza, 2008 NWSC 12 S-1-CR- 2007000046

IN THE SUPREME COURT OF THE NORTHWEST TERRI TCORI ES

IN THE MATTER CF:

HER MAJESTY THE QUEEN

- and -

STEVEN MORGAN NI TSI ZA

Transcript of the Oral Reasons for Sentence delivered
by the Honourable Justice J.Z. Vertes, sitting at
Wha Ti, in the Northwest Territories, on February

1st, A.D. 2008.

APPEARANCES:
Ms. C. Gagnon: Counsel for the Crown
M. T. Boyd: Counsel for the Accused

(Charges under s. 348(1)(a), 348(1)(b) X 3, 354(1)(a),
733.1(1) Crimnal Code)
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THE COURT: The Suprene Court is here in

the comunity of Wha Ti today for the sentencing
of Steven Mdrgan Nitsiza. M. N tsiza has
entered pleas of guilty to five crimnal charges,
all of themcomritted on the sane day, January
6th, 2007, here in this small comunity. The
first charge is a break and enter into the
conmunity nursing station. The second is a break
and enter into the ham et building. The third is
a break and enter into the band office. The
fourth is a break and enter into the |oca
general store. And the sixth is a charge of
breach of probation.

In sonme instances nothing was taken. In
ot her instances various itens were taken. But in
all instances extensive danage was done to the
preni ses.

Qovi ously, these offences have a great
i mpact on this small community. Wa Ti has
approxi mately 460 people. The people who |ive
here depend on these comunity facilities, and,
i ndeed, the actions of the accused have only
harmed the people of his own comunity. The
conmuni ty has been put to the expense of
repairing the danages that he has caused, and, in
fact, the comunity's health was jeopardi zed by

his break-in to the nursing station where he
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frightened the only nurse on duty. It was just
fortunate that no one needed her services that
eveni ng.

The accused was readily apprehended. He was
arrested later the sanme day. He cooperated with
the police and gave a full confession as to his
i nvol verent in these offences. All of the itens
taken were recovered. Apparently, the reason for
these break-ins was that the accused was | ooki ng
for things to steal so that he could get sone
al cohol. This is particularly concerning,
considering the fact that Wia Ti is a dry
comuni ty.

The accused is 29 years old. He is a
life-long resident of this comunity. | amtold
that he has a grade nine education and has only
had sporadic enploynent. | amalso told that he
depends to a great extent on extended famly and
at tines on social assistance to provide for
hi nmsel f.

The nost di sconcerting aspect of the
accused's history is his crimnal record. His
record reveals 29 individual break and enters
conmitted here in this community between 1993 and
2001. The last ones in 2001 consisted of six
charges relating to various break and enters,

i ncluding, in some instances, on the same pl aces
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as these charges. He received at that tine a
sentence of 30 nonths on each charge concurrent.

H's record also reveals other offences in
sonme other communities. The nost recent previous
conviction was in Rae Edzo in 2005 for assault
causing bodily harm He received at that tinme 18
mont hs, a sentence of 18 nonths' i nprisonnent
pl us probation for two years. So at the tine of
these offences, the offences for which he has
pled guilty, he was on that probation order
This, too, is a highly aggravating factor.

As | said, he was arrested on January 6th
He was rel eased on an undertaking with
conditions. He was rearrested, however, on
February 23rd for breaching those conditions and
detai ned in custody since then. |In My he was
convicted in Territorial Court for breaching his
undert aking and breach of probation, and he
received at that tinme an effective sentence of 45
days. Therefore, the total tine that he has
spent in pre-trial custody for these offences is
nine and a half nonths, and counsel agree that
those nine and a half nonths shoul d be credited
on the standard two-for-one scale.

Crown counsel has recomended a sentence of
three years' inprisonment as a gl obal sentence

less credit for pre-trial detention. She also
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reconmends a further period of probation. As
Crown counsel stated during her subm ssions, the
accused's crimnal record reveals an ingrained
al cohol abuse problem and there should be sone
incentive for himto deal with his addiction. |
agree. | think nowis the time for this accused
to cone to grips with whatever problenms he has,
because tinme is running out.

Def ence counsel noted various steps taken by
the accused to address his problens while on
remand. He has attended neetings of Alcoholics
Anonynous. He has taken counsel ling sessions for
anger managenent, as well as for substance abuse.

Crown counsel has al so suggested that |
consider in any probation order a termthat the
accused reside in sone other comunity for a
period of tinme. In effect, she suggests
bani shment of this accused fromthis conmunity.

| agree that in exceptional circunstances a
Court may order what, in effect, anmounts to
bani shment. Indeed, there have been cases from
this jurisdiction where such orders have been
made. But | do not think this case fits within
the exceptional circunstances that those cases
pr esent ed.

First of all, I amnot convinced that such

an order should be nmade in the absence of
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evi dence that the accused could function in sone
ot her conmunity, could function productively, so
that such an order would be an assistance in his
rehabilitati on as opposed to being
counter-productive to his rehabilitation.

In my opinion, in this case, all that a
bani shnment order would do would be to foist this
accused on anot her conmunity w thout any
assurance that his problens woul d be addressed in
a supportive environnent. It may, indeed, be,
since he has extended fanmily in this comunity
and since he has lived all his life in this
comunity, that this comunity may provide the
best opportunity for his rehabilitation if he is
serious about doing so. In addition, as | heard,
there are sonme resources here. There is a
healing centre with access to counselling
servi ces.

| have taken into account, as | nust, the
accused's Aboriginal status, but | have heard
not hing here to warrant sone other or different
di sposition than what has been recommended. The
effective principles of sentencing that apply in
this case apply here in Wia Ti and to this
accused as nmuch as they would in any other
conmunity and to any other accused.

H's history shows a repetitive pattern of
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behavi our that has caused harmto his comunity.
Therefore, personal deterrence nust be

enphasi zed. Ceneral deterrence, as well, nust be
enphasi zed so that people know that this type of
behaviour will not be tolerated. But, as

i ndi cated by both counsel, efforts should be
taken to facilitate and assist M. Ntsiza in his
rehabilitative efforts

Stand up, M. Nitsiza. The sentence | am
about to inpose is one of three years'

i mprisonment in a global sense, but | will deduct
fromthat the credit for the period of tinme in
pre-trial custody, which, as | have said, |
estimate at nine and a half nonths. The
effective credit is 19 nonths. Therefore,
sentence you to serve a term of inprisonnent of
17 nmonths. That will be on all charges
concurrent. In coming to that total, | have
taken into account what counsel have subnitted to
me about the need to keep in nind both the
proportionality factor as well as the totality of
t he sentences.

In addition, you will be on probation for a
period of two years. The terns of that probation
order will be that you are to keep the peace and
be of good behaviour. You are to report to the

Court if and when required to do so. You are to
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report inmedi ately upon your release to a
probation officer in Yellowknife and to continue
to report as and when directed and to whom
directed by a probation officer. You are to
participate in such counselling or treatnent
prograns as directed by your probation officer
and you are to reside at such places as your
probation officer directs. Do you understand

t hose terns?

ACCUSED: Yes, | do.

COURT: Do you agree to those terms?
ACCUSED: Yeah.

COURT: Now, M. N tsiza, you, | am

sure, understand that if you breach those terns,
you can be charged for that and the terns can be
changed. Do you understand?
ACCUSED: Yeah
COURT: Now, M. Nitsiza, in addition,
I will, as requested by Crown counsel, nake
restitution orders under section 738 of the
Crimnal Code requiring you to nmake restitution
to A/ C Convenience Store in the anmount of
$693. 33, the Hamlet of Wha Ti in the sum of
$1,500, and the Band Council of Wia Ti in the sum
of $3, 604.

In addition, there will be an order pursuant

to section 487.051 of the Criminal Code requiring
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you to provide a sanple for submi ssion to the DNA
dat abank. Even though these offences are only
secondary designated of fences and they are
discretionary, | amsatisfied that the order is
necessary in the best interests of the

admi ni stration of justice.

Now, M. Nitsiza, | heard you say to ne that
you have nmade sone bad choices in your life and
that you are very sorry for what you have done
Yes, you have nmade sone bad choices. | don't
know why and what drove you to make those
choi ces, but you are now 29 years of age. You
have spent a lot of time going in and out of jail
over the last several years, and it seens to ne
that the clock is ticking, that time is running
out for you to do sonething about your life, and
only you can do it in the end. Nobody can do it
for you. You are the one that has to figure out
what type of man you want to be and what type of
life you want to | ead

Your counsel told nme that you have a
four-year-old son, that you hope to establish a
relationship with your son. Well, think of it
through his eyes. Wat type of a father does he
want to have? Wat type of a man does he need to
serve as a nodel for howto live his life? And

if you think about it that way, then perhaps that
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will give you the strength to address whatever
problens it is that you have. It is not easy,
but you are still at an age where you can do it,
where it is not insurnountable. Do you

under st and?

ACCUSED: Yeah
COURT: | am going to reconmend one
other thing to you, M. Nitsiza. | amnot going

to make this part of any order, so it will be up
to you to do it, but it is a suggestion. |
suggest when you cone back to Wha Ti you ask the
Ham et and the Band Council if you can get up and
speak to the people of Wha Ti and apol ogi ze to
them for what you did, because these are the
peopl e you harned by these break and enters into
these public buildings. Tell them how you feel
Tell themthat you understand that you nmade bad
choices. Tell themwhat you are doing to
overcome that and ask for their forgiveness and
ask for their help and their support. And I am
sure the people in this community will give you
that hel p and support if you really ask for it
and if you nean it. | amnot going to order you
to do that. That is up to you. That is your
choice. But | think you may find that it will do
a lot of help for both you and the conmunity.

You can sit down.
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Counsel, | want to thank both of you for
your submi ssions and for your work in resolving
this case. | know that you did not join in a
j oi nt subm ssion, but your subm ssions were very
hel pful to ne.

Is there anything el se that | have
negl ect ed?

GAGNON: I think, Your Honour, we have
to just address the victinms fine surcharge.
COURT: The surcharge is waived under

t he circunstances

GAGNON: Thank you.
COURT: M. Boyd?
BOYD: Not hi ng from defence. Thank

you, Your Honour.
COURT: Al right. W wll close

court.

Certified to be a true and
accurate transcript pursuant
to Rules 723 and 724 of the
Suprenme Court Rul es.

Jill MacDonal d, CSR(A), RPR
Court Reporter
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