R v. Omilgoituk, 2006 NWISC 61 S-1- CR-2006- 000015

IN THE SUPREME COURT OF THE NORTHWEST TERRI TORI ES

IN THE MATTER OF:

HER MAJESTY THE QUEEN

LYLE OM LGO TUK

Transcript of the Reasons for Sentence delivered by The
Honour abl e Justice J.E. Richard, sitting in Yellowknife, in

the Northwest Territories, on the 1st day of Novenber,

A. D. 2006.

APPEARANCES:

M. B. Hubley: Counsel for the Crown
M. H Latiner: Counsel for the Accused

(Charges under s. 267(b) x2 of the Crimnal Code of Canada)
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THE COURT: The of fender, Lyle Onil goituk

is convicted of two serious assaults which
occurred at a residence here in Yellowknife
approximately a year ago; that is, on Novenber
the 6th, 2005.

The offender was a visitor in the residence.
Al cohol was being consuned. After a few hours,

t he owner or occupant of the residence asked the
offender to | eave. The offender becane violent,
and he attacked one of the young wonen there,

Ki nberl ey Ongahak. He punched her in the face
repeatedly, she fell to the floor, and he

conti nued punching her in the face.

One of the young nen who was there, Tony
Dryneck, intervened to stop the assault on
Ki mberl ey Ongahak. This of fender then turned on
Tony Dryneck, throwing himto the floor, punching
himin the face, and stonping himon the face
with his foot.

The two victins were taken to the hospita
and were treated there for two or three days.
Both suffered broken facial bones and cuts and
brui ses. Photos of their injuries in Exhibit 1
show clearly the serious bodily harmthat was
caused by these vicious, unprovoked assaults.

The of fender was eventually arrested and

charged. He has been in custody since Decenber
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2005 on these charges and on anot her set of
char ges

On these charges, he elected to be tried by
a judge and jury in this court. A prelimnary
inquiry was held in Territorial Court in March
2006, follow ng which he was comritted to stand
trial in this court. Hs jury trial was set for
Cct ober 30th. The Sheriff's Ofice served jury
sunmonses on a | arge nunber of citizens, and this
past Monday, 100 persons attended for jury duty.
Twel ve citizens were selected to serve as
M. Omlgoituk's jury. Just as the trial proper
was about to conmence on Monday afternoon
M. Onilgoituk advised that he wi shed to change
his plea to guilty, which he did.

I mention the detail of these dates so that
the record will show (a) that M. Omilgoituk's
guilty plea is not an early guilty plea - far
fromit - and (b) that the fact that
M. Omlgoituk has spent a nunmber of nonths on
remand status at the North Slave Correctional
Centre is to a large extent of his own doing. |
note in this context that he has not only been
represented by very experienced counsel since
February of this year, M. Omlgoituk hinself, on
evi dence before ne, has a great deal of

experience in the crinmnal justice system In
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any event, today he is to be sentenced for what
he did on Novenber 6th, 2005, not for anything
that he has done or not done since then

The mai ntenance of a peaceful and safe
conmunity is one of the fundamental purposes of
the crimnal justice system including the
i mposition of appropriate sentences on those who
commt crimes. To achieve this, sonetines it is
necessary to separate offenders, like Lyle
QOrmi | goi tuk, from society by sending themto jai
for a substantial period. Also, sonetinmes it is
necessary to inmpose a nmeaningful jail termon
of fenders such as Lyle Qrilgoituk in order to
deter themfromcomritting crines and to pronote
in thema sense of responsibility for the harm
they have done to their victins.

It is a further fundanental principle of the
sentenci ng process that a sentence nust be
proportionate to the gravity of the crines
committed and of the offender's degree of
responsibility for the harm done to the victins
and to the comunity.

In ny respectful view, the sentences being
proposed, whether a two-year inprisonnent or two
and a half years' inprisonnent, fail to address
the principle of proportionality in particular in

the circunstances of this case
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The rate of violent crinme in this
jurisdiction is five or six tinmes the nationa
average and has been so year after year for many
years.

Again, in ny respectful view, the sentences
bei ng proposed, whether two years' inprisonnment
or two and a half years' inprisonment,

i nadequat el y address the principle of deterrence
in the circunstances of this case

This of fender, Lyle Omlgoituk, is now 28
years of age and is of Inuvialuit descent. He is
at an age when, in the Court's experience, nost
young nen who have been in and out of jail in
their early adult years usually tire of that kind
of life and conformto society's rules.

M. Omlgoituk appears to be an exception to that
usual change that we see in young nen in their
late twenties. He has spent a good portion of
the last ten years serving jail sentences. He
has been sentenced to jail ternms on seven or

ei ght separate occasi ons.

During the year 2005, he was involved in a
comon- | aw rel ati onship and has a two-year-old
child with his former comon-|aw spouse. | am
told that he has had sporadi c enploynent as a
| abourer in the construction field, and when he

has earned noney, he has hel ped to support his
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ex-common-|l aw and her two children. H's forner
conmon- | aw spouse considers himto be a good
parent when he is sober

M. Omlgoituk has a significant crimna
record, including several crines of violence. In
1995 he was twi ce convicted for assault in Youth
Court in Inuvik and in Norman Wells. In 1997 he
was convicted of assault in Inuvik and was
sentenced to five nonths' jail followed by a
period of probation. |In 1998, again in Inuvik,
he was convicted of forcible confinenent and
sentenced to eight nonths, consecutive, followed
by another period of probation. In 1999 he was
convicted in Hay R ver of assault and sentenced
to six months' inprisonnent. Later in 1999, he
was sentenced in Fort Smith for a nunber of
of fences including assault, uttering threats, and
resisting arrest, and was given a gl obal sentence
of nine nmonths' inprisonment. |In June of 2000,
again at Fort Smith, he was convicted of robbery
and was sentenced to four years in penitentiary.
In March 2006, here in Yellowknife, he was
convi cted of common assault and two other
of fences and was sentenced to six nonths
i mprisonnent after receiving credit for
approxi mately three nonths of pre-sentence

cust ody.
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Wth respect to his March 2006 sentence, his
counsel indicates that but for the outstanding
crimnal charges which are before the Court
today, he woul d have been rel eased on July 21st,
2006, and, accordingly, he seeks credit in the
deternmi nation of an appropriate sentence for the
present offences for his time on what he submits
is remand status between July 21st, 2006 and
today's date at a rate of two-for-one; that is,
six nonths' credit.

A witness fromthe John Howard Soci ety
testified on this sentencing hearing about sone
of her observations while interacting with this
of fender in the past nine or ten nonths while he
has been in custody. Anong her observations are
that he is enotionally imuature and until very
recently has been self-centred and only recently
has he made an effort to express enpathy. It is
the witness's understanding that M. Onl goituk
has had a substance abuse probl em throughout his
young life, and this no doubt is connected to the
fact that he has committed nmany crimnal offences
in the past ten years.

M. Omlgoituk is convicted today of two
serious crimes. |In Count 1, assault causing
bodily harm The victimbeing Kinberley Ongahak

In Count 3, assault causing bodily harm The
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victim being Tony Dryneck. Each of these crines
carries a maxi mum of ten years' inprisonnment in
the federal penitentiary.

There is a Victimlnpact Statenent signed by
the victim Ki nberl ey Ongahak and it is dated
Novenber 15th, 2005. That is just a week or so
after she was released from hospital alnost a
year ago. In her statenent on the pre-printed
form she answers the question posed; that is
"How has the crime affected you?" and she speaks
of recurring nightmares, of the enbarrassment of
her facial appearance because of the fracture of
her cheekbone, of her ongoing fear whenever she
is wal king alone on the streets, of the effect on
her relationships with others, et cetera. There
is no Victimlnpact Statenent fromthe other
victim Tony Dryneck, although | amtold that he
was advised of his right to make a statenent to
the Court.

As stated, M. Orilgoituk is of Inuvialuit
descent. His counsel asks that the Court take
into consideration in the inposition of sentence
that M. Omilgoituk is an aboriginal offender. |
take it this is a reference to Section 718.2(e)
of the Crimnal Code where Parlianent has
directed the Court, on the sentencing process, to

consider all other avail able sanctions other than
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i mprisonnent, especially when dealing with
aboriginal offenders. However, in this case, any
sanction other than inprisonnent is not a viable
or realistic alternative. So his status as an
aboriginal person is of no inpact in that regard.
In any event, the Court has not been provided
with any specific evidence of any unique,
systenmic, or background factors that may have
pl ayed a part in bringing this offender before
the Court today.

There are two aggravating features that
i npact on the deternination of sentence in this
case. Firstly, there is the gratuitous nature of
the viol ence visited upon the two victins by
M. Omlgoituk. There is sinply no expl anation
for this brutal violence on a vul nerabl e wonan
followed by simlar brutal violence on a man who
was sinply trying to stop the first attack on a
hel pl ess victim Secondly, there is the
of fender's past record of violent crimna
behavi our whi ch shows that these two viol ent
assaults in Novenber 2005 are part of a pattern
of anti-social dangerous behaviour from which the
public needs to be protected.

On the mtigating side, there is very little
that can be said. M. Omnlgoituk's late guilty

pl ea obviously acts in nitigation of sentence,
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though in alimted way. | see no evidence of
any renorse for putting two i nnocent people in
the hospital with serious injuries to their face.
These were two gratuitous acts of violence
comitted by a man with a violent past. There
has to be serious consequences. The gravity of
the circunstances of these assaults cannot be
m ni m zed

| repeat nyself when | say, with the
greatest respect to both counsel, that the
sentences proposed by counsel sinply do not
adequately address the principles of sentencing
that bind this court. M understanding of the
I aw that binds ne and nmy consci ence do not pernmit
me to inpose a sentence of two years or two and a
half years in this case. In nmy view, such a
sentence is unreasonable. It is contrary to the
public interest.

| do not understand the individua
subm ssi ons nade by Crown counsel and defence
counsel this nmorning to be a "joint subm ssion®
as that termis used by those of us in the
crimnal justice system There is no indication
for exanmple, that the individual submni ssions on
sentencing this norning are in any way the result
of any plea bargain in this case. | reiterate

however, for the record, that | have given
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serious consideration to each of the subnissions
on behal f of the Crown and on behal f of the
offender. At the end of the day, however, it is
the Court's responsibility to inpose a fit
sentence in each individual case.

Taking into consideration all of the
circunstances of this case, including the late
guilty plea, the short period of tine on renand
status, and the Crown's position on sentencing,
find that an appropriate gl obal sentence for
these two serious assaults is four years
i mprisonnent.

Pl ease stand, M. Qrlgoituk

Lyle Ol goituk, for the crines that you
have comitted, Count 1, assault causing bodily
harm on Ki mberl ey Ongahak, it is the sentence of
this court that you be inprisoned for a period of
four years; and on Count 3, assault causing
bodily harmto Tony Dryneck, four years
i mprisonnent, concurrent. In addition, there
will be the mandatory Section 109 firearns
prohibition for a period of ten years. Further
| grant the DNA order sought by the Crown.
Finally, in the circunstances, there will be no
victimof crinme surcharge. You may sit.

I's there anything further on this case,

Counsel ?
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1 MR, HUBLEY: Not hing from the Crown, Your
2 Honour .
3 MR LATI MER No. Not hi ng.

4 THE COURT: Fine. We will close court.

8 Certified Pursuant to Rule 723
of the Rules of Court
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