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IN THE MATTER CF:
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WADE SUTHERLAND AND GARRY ROBERT TAYLCR

Transcript of the Reasons for Sentence by The Honourabl e
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M. P. Falvo: Counsel for the Accused Tayl or

Charge under s. 348(1)(a) Crimnal Code of Canada
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THE COURT: The two of fenders, Wade

Sut herl and and Garry Robert Tayl or, have each

pl eaded guilty to a charge that on May 11th,
2006, they did break and enter a dwelling house,
here in the city of Yellowknife, with intent to
conmit an indictable offence contrary to
Section 348(1)(a) of the Crim nal Code. The
potential maxi mum penalty for that offence is
life inprisonment.

The circunstances of the offence are fairly
straightforward. The two of fenders went to the
horme of the victimin this case in the evening
for the purpose of obtaining marijuana. Wen no
one answered the door they decided to break in
When they got into the residence they were
surprised to find the victimat hone. The victim
grabbed a baseball bat for defensive purposes but
this was taken away from him by Sutherland. The
victimthen, under a pretext, managed to draw the
two of fenders outside and then he ran back into
his residence fromwhere he contacted the police
The offenders did not attenpt to re-enter the
resi dence

The victi mand these offenders knew each
other and I was told that they had a past
relationship but I was not given any details

about that
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The of fender Sutherland is 30 years old. He
has a G ade 11 education and worked at the tine
as a labourer and first-aid technician for a
| ocal engineering firm He has a crimna
record. As a young offender, he was convicted of
16 of fences between 1990 and 1994. As an adult,
he was convicted of 14 offences between 1994 and
2001. These include crinmes of violence such as
assault and assault with a weapon and rel ated
crimes of break and enter. He has served
significant periods in jail.

The of fender Taylor is 27 years old. He has
a Grade 12 education and works in the prospecting
busi ness for an exploration conpany. He is also
an artist. He lives with his grandnother and
contributes to expenses. He too, however, has a
crimnal record, both as a young of fender and as
an adult. Between 1994 and 2003, he was
convicted of 16 offences, including assaults. He
too has served tine in jail. The only difference
bet ween himand Sutherland is that Taylor has no
prior break and enter convictions.

Crown counsel enphasized that this incident,
while relatively | ess aggravating than it could
have been, has had a | asting inpact on the victim
and his famly. This is confirned by the Victim

I npact Statenment. Therefore the sentences to be
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i mposed shoul d be custodial (to address the need
for both personal and general deterrence) but
shoul d be such as to enable a | engthy probation
period as a protective nmeasure. This, of course,
means that any custodial termhas to be kept
under two years since the Crimnal Code does not
pernit probation to be added to a sentence | onger
t han that.

For Sutherland, Crown counsel recommends a
net sentence (after taking into account tine
spent in pre-trial custody) of two years |ess one
day plus probation. For Taylor, Crown counse
recommends a sentence of 12 nonths plus
probation. The difference is the fact that
Sut herl and has 18 prior convictions for break and
enter offences while Taylor has none. This fact
al one, | agree, warrants some difference.

When two men, two nmen who are still
relatively young as these two offenders,
accumul ate lengthy crimnal records |ike these
two have done, there really is no alternative to
i mprisonnent. The fact that this case took so
long to resolve, or the fact that the offence
itself was not as serious as it could have been,
do not change that. There are, however, sone
factors that require ne to treat the two

differently. And I nust, of course, sentence
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each of themindividually since sentencing is
very much a case-specific and a person-specific
exerci se

Wth respect to both offenders, | take into
account their guilty pleas as mtigating factors.
Wiile they are not as mtigating as they could
have been - since they cane late in the day and
only just before trial - they are worthy of sone
consi deration neverthel ess. Those guilty pleas
have saved tinme and expense for the
adm ni stration of justice but, nore
significantly, they are indicators that these
offenders are willing to take responsibility for
their actions.

As | previously stated, the Crown recomends
for Taylor a termof 12 nonths inprisonment to be
foll owed by three years probation. Defence
counsel for Taylor joined in that subm ssion
Wiile it was not proposed to me as a joint
submi ssion, it seens to ne that whenever counse
adopt a common position as to sentence, whether
by i ndependent deci si on-maki ng, by coinci dence as
it were, or as the result of plea negotiations, a
sent enci ng Judge shoul d defer to counsels'
subni ssi ons provided that the sentence proposed
is not unfit in reference to the normal range for

such sentences, or an error in principle.
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Wiile | may consider 12 nonths to be on the
| ow side of the acceptable range for this offence
conmitted by Taylor, particularly having regard
to his record, it is not, in nmy opinion, so |ow,
having regard to his circunstances, as to be
unfit or unreasonable. | say that because of
what | heard about the progress Tayl or has nade
since this offence in conming to grips with his
subst ance abuse probl ens.

Wth respect to Sutherland, there was no
agreenent between Crown and defence. Crown
counsel suggests a sentence of three to four
years as a gross figure and then reduced by
credit for tinme in pre-trial custody so as to
bring the length of inprisonnent to two years
| ess one day. Crown counsel did not suggest what
credit should be given for pre-trial custody.

Def ence counsel for Sutherland submtted that an
appropriate sentence would be around two years
and then, with the application of the usua
two-for-one credit for pre-trial custody, that
woul d reduce the actual sentence to one of tine
served.

First of all, is there a rationale for
differentiating as between these two of fenders?
| have already said that there is - primarily

because of Sutherland' s nore extensive and
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related crimnal record. What should that
di fference be? In my opinion, | do not think it
can be, as Crown suggests, as nmuch as two or
three years. After all, there is nothing in the
facts of this offence to differentiate between
these two. The Crown does not allege that one of
themtook a nore active role than the other. The
only difference is in their records and, as |
not ed before, the progress that Tayl or has nade
in the past 18 nonths. But, of course,
Sut herl and was in custody for nmuch of that tine.

Al'l sentencing nust focus on the
circunstances of the particular offence and the
ci rcunstances of the particular offender. Here,
the circumstances of the offence are the sane.
The only difference in the offenders is their
related records. Sutherland' s is nore serious
and therefore, in the interests of deterrence, he
deserves a nore serious severe sanction. | have
concl uded a gross sentence of two years woul d be
appropri ate.

From that sentence of two years, | mnust take
into account time spent in pre-trial custody.
The Crimnal Code says that a sentencing Judge
may take into account any period of pre-tria
custody. It does not, however, provide a

formula. But the Supreme Court of Canada has
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held that ordinarily credit should be given
because of the fact that pre-trial custody does
not qualify for statutory rem ssion as a regular
sentence would, or in the calculation of parole,
nor does a prisoner serving pre-trial custody
nornmal ly qualify for progranms. The Suprene Court
has said that a normal rule of thunmb, although

al ways subject to the sentencing Judge's
discretion, is a credit of two-for-one. And that
is the normal procedure in this jurisdiction.

But the calculation of credit is still a
di scretionary matter. Even the Suprene Court of
Canada stresses the sentencing Judge's discretion
and the absence of a fixed formula. And, because
the question of credit is an exercise of
di scretion, there is no closed category of
factors that can be taken into account. It all
depends on the circunstances of the particul ar
case.

In this case, the offender Sutherland was
arrested shortly after the offence in May 2006.
He was released on a promise to appear. He
failed to appear in court in August. He was
arrested and rel eased again. He then failed to
appear for court in Septenber. He was
subsequently arrested on Novenber 26th, 2006, and

this tinme he was remanded in custody. He was
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ultinmately sentenced for his failures to appear.
So, taking into account the el apsed tine since
his arrest, and deducting the tine spent serving
a sentence, Sutherland has spent 11 nonths in
pre-trial custody. At a credit of two-for-one,
that would | eave a net sentence to serve of two
nont hs.

But, in ny opinion, the reason why
Sutherland was in pre-trial custody is a rel evant
factor to consider when exercising nmy discretion
in fixing the credit for that period of tine.

In this case, the reason why Sutherl and was
in pre-trial custody was his failure, not once
but twice, to abide by the ternms of his pre-tria
release. To put it bluntly, it was his own
fault. So | fail to see why that should attract
the usual two-for-one credit.

Def ence counsel has argued that in sonme ways
it can always be said that the reason that an
accused person is in custody is his ow fault,
ei ther because of his record or inability to get
bail. But this is why, as a discretionary power,
it is open to the sentencing Judge to take into
effect different factors and to give them what
wei ght may be appropriate depending on the
circunstances. No hard and fast rules can be

laid dowmm. So, for exanmple, if someone cannot
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get bail because they cannot raise the surety
then there nmay be no reason not to credit
pre-trial custody at the usual two-for-one
factor. But, if sonmeone is offered bail at
reasonabl e conditions and then refuses it, that
may be a different result. O where, as here
sonmeone was granted bail and then violated the
conditions of it, why should he then be rewarded
for his own deliberate conduct by being credited
for the time he then spends on renmand at a
two-for-one ratio? | do not think there is any
reason to credit that at the usual rate. The
of fender is not being penalized for his conduct.
He is sinply disentitled to a greater mitigation
of sentence than he would have been if his
pre-trial custody was a matter out of his
control

So, for these reasons | decline to credit
the period of pre-trial custody at two-for-one.
Instead, | think the appropriate credit is sinply
one-for-one. Therefore on a gross sentence of 24
nont hs, that would result in a net sentence of 13
nont hs.

M. Sutherland, M. Taylor, please stand.

Wade Sut herland, | sentence you to serve a
term of inprisonnment of 13 nonths.

Garry Robert Taylor, | sentence you to serve
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a termof inprisonment of 12 nonths.

In addition, you will each be on probation
for a period of three years follow ng your
rel ease frominprisonnent. The terns and
conditions of that probation will be as follows:

1. You are to keep the peace and be of good
behavi our .

2. You are to report to court if and when
required to do so

3. You are to report to a probation officer
and be under the supervision of a probation
of ficer.

4. You are to keep the probation officer
i nformed of your address and occupation at al
tines.

5. You are to nmintain enploynment, or be
actively seeking enploynment, or be enrolled in an
educational or work skills program

6. You are to participate in any
counsel ling as recomended by your probation
of ficer.

7. You are to have no direct or indirect
contact with the victimor any nmenber of his
famly. And here, Ms. Gaghon, | wll ask you to
provi de the specific nanes to the derk of the
Court so they can be included in the probation

order.
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If you fail to conply with any of these
ternms or conditions, or if you breach any of
them you can be charged for that and you can be
brought back to court and the ternms and

condi tions can be changed; do you understand?

ACCUSED SUTHERLAND: Yeah.

COURT: M. Taylor?
ACCUSED TAYLOR: Yes.

COURT: You may sit down.

There will be no other orders, considering
the circunmstances, nor will there be a Victim of
Crinme fine surcharge.

Is there anything that | have negl ected, M.
Gagnon?

GAGNON: Not that | can think of, Your
Honour .

HANSEN: Sir, the first reporting to
the probation officer, I'mnot sure...

COURT: Wthin 48 hours of their

rel ease. And that should be included in the
probation order, Madam d erk.

CLERK: Thank you, sir.

CQOURT: M. Fal vo?

FALVO Not hing further, sir, thank
you.

COURT: Thank you, counsel, for your

subnissions. W wll close court.
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Certified to be a true and

accurate transcript pursuant
to Rules 723 and 724 of the
Suprene Court Rul es,

Lois Hewitt, CSR(A), RPR, CRR
Court Reporter

12



