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REASONS FOR JUDGMENT

[1] Theissueon thisapplicationiswhether territorial occupational healthand safety
laws apply to private contractors and their employeeswhen working on afederal mine
reclamation project on federally-owned lands in the Northwest Territories.

[2] Thiscaseisfundamentally about aquestion of interjurisdictional immunity,but
one posed in a most peculiar way. When these types of cases arise ordinarily the
federal government would be arguing that the provincial law of generalapplication (or
in this caseterritorial law) has no applicability to the federal undertaking. The other
level of government would be arguing that it did. Here the situation is turned upside
down. The applicant, a territorial entity, seeks a declaration that the territorial
legidation that it administers, and that applies generally to mine safety and
construction, does not apply to the federal project in question in this case.

[3] Thisisnot aquestion of the validity of any legislation, merely its applicability.
The concept of interjurisdictional immunity arises because, in afederal state such as
Canada, there are inevitably circumstances in which legislation whose pith and
substance falls within the jurisdiction of the legislature that enacted it may affect
matters beyond that legidlature’s jurisdiction without necessarily being
unconstitutional. Incidental intrusionsinto the authority of another government level
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may be accepted. However, if the legislation in question affects the basic and
fundamental core of the other government’ sexclusive power, thenthat | egislationmay
be inapplicable to the activity in question.

[4] In this case the issue arises because, on the one hand, the federal project in
guestion isthe remediation of an abandoned minelocated on federal property. Section
91(1A) of theConstitution Act, 1867 empowersthefederalgovernment with exclusive
jurisdiction to enact lawsin respect of federally-owned property. On the other hand,
various items of territorial legislation, specifically the Mine Health and Safety Act,
S.IN.W.T. 1994, c.25, exist to regulate the health and safety of workers on mine sites.
It is not disputed that this territorial legislation is a valid exercise by the Northwest
Territories legislature of powers conferred upon it by the Northwest Territories Act,
R.S.C. 1985, c. N-27. But theterritorial authority, inthis case, saysthat any attemptto
enforce the territorial legislation would be an intrusion upon the exclusive federa
authority over afederalundertaking on federally-owned lands, notwithstand ng thefact
that the work is being performed by private contractors. The applicant says that the
Mine Health and Safety Actisaunified and comprehensive statute and any attempt to
divideit up and try to determinewhat may apply on this project and towhomwould be
an administrative nightmare. The federal government says that the territorial
legislation does apply, and wants it to apply, not to its own employees, but to the
private contractors and their employees.

[5] Interjurisdictional immunity iscommonly invoked asaprotectivedoctrine, one
that protects one government’s authority from intrusion by another. But here the
government one would expect to rely on it, the federal government, denies it and
acceptstheterritorial authority. Ontheother hand, theterritorial authorityinvokesthe
doctrine so asto shield it from exercising any authority or responsibility.

Background Facts:

[6] Theprojectinquestionisthereclamationand remediation of the Colomacmine
site. Colomac, located at 64 degrees north latitude some 220 kilometres north of
Y ellowknife, was the site of agold minewhich operated from 1990 to 1997, when its
owner, Royal Oak Inc., went bankrupt. The mineis located on federal land. Until
Royal Oak abandoned the site, theland was |eased to it by thefederal government. On
Royal Oak’s bankruptcy, the lease reverted to the federal government and the
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Department of Indian Affairs and Northern Development manages and controls the
site.

[7] The federal government has adopted a site remediation programme which
involves major reclamation projects, including the decommissioning and
deconstruction of sitefacilities, land and water decontamination, site engineering and
environmental assessment. The work is being carried out by four contractors, all of
which are privately-owned, territorially-registered businesses. One of the contractors
is designated as the prime contractor for the project.

[8] Thecontract with the prime contractor containsanumber of conditionsrelating
specifically to safety issues. The prime contractor must prepare a site specific safety
plan that must comply with the Mine Health and Safety Act. If thereis any conflict
between the two, the Act shall prevail. Also, the prime contractor, for the purposes of
that Act, assumes the role of “Mine Manager” and must discharge the duties and
respong bilitiesrequired of that position under the Act. Individuals must be appointed
to the positions of Mine Manager, Acting Manager and Supervisors who meet or
exceed the qualificationsand criteriaoutlinedintheAct for thosepositions. Theprime
contractor must develop a mine rescue plan as required by the Act as well as other
safety procedures so as to comply with the Act and all other occupational health and
safety regulations. All of thisis significant because the Mine Health and Safety Act
places a great deal of responsibility on designated mine officials for ensuring
compliance with safety requirements.

[9] The Workers Compensation Act, R.S.N.W.T. 1988, c. W-6, assigns the
responsibility for administration of the Mine Health and Safety Act to the applicant.
The issue of the applicant’s jurisdiction to enforce this Act on federal works or
undertakingsgenerally, and at the Colomac mine site specifically, has been the subject
of much discussion betweenthe applicantand thefederalgovernment for several years.
The applicant’ s position has been that the provisions of Part |1 of the Canada Labour
Code, R.S.C. 1985, c. L-2, dealing with occupational health and safety in respect of
employment on or in connection with any federal work or undertaking, apply to the
Colomac project and to thework of the contractors. Thefederal governmenthas taken
the position that Part Il of the Labour Code applies to all federal government
employees working on the project and to the physical premises, buildings and
structures, owned by the federal government; the territorial legislation, however,
should apply to the activities of the contractors and their employees.
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[10] Theissueiscomplicated, of course, by the fact that the Northwest Territoriesis
not aprovince. Legidatively, Parliament hasinvested the Territorieswith many of the
powers similar to aprovince. But it remains subject to, in the words of one Supreme
Court of Canadacase, “theall-encompassing legislative authority of the Parliament of
Canada’: Canada (Labour Relations Board) v. City of Yellowknife (1977), 76 D.L.R.
(3d) 85 (S.C.C.), a p. 86 (per Laskin C.J.C.).

Analysis

[11] The doctrine of interjurisdictional immunity is grounded on the exclusive
authority given to the federal Parliament and the provinces to legislate in specific
classes of subjects as delineated in ss. 91 and 92 of the Constitution Act, 1867. As
noted in Canadian Western Bank v. Alberta, [2007] S.C.J. No. 22 (at para. 34), if a
power istruly exclusive, it cannot beinvadedby another government’slegisiationeven
if the power remainsunexercised. The samereasoning appliesto asituationwherethe
federal government simply wants some other level of government to exercise its
authority. If afederal power isexclusivethenit pre-emptsprovincialor territoriallaws
of general and specific application insofar assuch laws affect avital part of thefederal
work or undertaking. The interjurisdictional immunity rule is a constitutional
principle. It cannot bewaived nor canit be affected by contractual arrangements, like
the onesin this case between Canada and the private contractors: City of Mississauga
v. Greater Toronto Airport Authority (2000), 192 D.L.R. (4™) 443(Ont.C.A.), at para.
73 (leave to appeal denied [2001] S.C.C.A. No. 83).

[12] TheNorthwest Territories, becauseit isnot aprovince, does not enjoy the same
“exclusivity” over certain classes of subject asdo the provinces. The Territorieshave
no constitutionally entrenched powers. It has only those powers delegated by
Parliament through theNorthwest Territories Act. And, by virtue of s. 16 of that Act,
all territorial legislation is subject to that Act and any other Act of Parliament. The
analysis in this case, however, can proceed along similar lines as those in cases
involving aclash between federal and provincial powers. Section 17 of the Northwest
Territories Act providesaform of parity for territorial jurisdiction in respect of classes
of authority with the enumerated provincial headsof power ins. 92 of the Constitution
Act, 1867: “Nothingin section 16 (of the Northwest Territories Act) shall be construed
as giving the Commissioner in Council greater powers with respect to any class of
subjects described therein than are givento legislaturesof theprovinces...” Therefore,
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the caselaw discussing federal immunity in theface of provincial law hasrelevanceto
the present case.

[13] As outlined in Canadian Western Bank (at paras. 35 - 41), the doctrine of
interjurisdictional immunity was developed to protect federal heads of power and
federally regulated undertakings from provincial encroachment, and also to protect
provincial heads of power from federal encroachment. But, as the case law
demonstrates, it has been invoked most often in favour of federal immunity at the
expense of provincia legidlation. If the provincia law trenches on the “basic,
minimum and unassailablecore” of thefederal subject then the doctrine stipul atesthat
the provincial law must be read down to exclude the federal subject (see Hogg, P.W.,
Constitutional Law of Canada, looseleaf edition, Vol. 1, at 15 - 36). This doctrine,
however, is limited. The generally preferred approach is that, where possible, the
ordinary operation of statutes which are enacted in furtherance of the public interest
should be favoured in the absence of conflicting enactments by different levels of
government. Thisisarecognitionthat overlappingpowers areunavoidablein afederal
state.

[14] InBell Canadav.Quebec, [1988] 1 S.C.R. 749, Beetz J. (writing for the Court)
wrote (at pp. 859 - 860) that, for the interjurisdictional immunity rule to apply, it is
sufficient to show that the provincial statute which purports to apply to the federa
undertaking affectsavital or essential part of that undertaking. However, inthe more
recent Canadian Western Bank case, and in British Columbia v. Lafarge Canada Inc.,
[2007] S.C.J. No. 23, the Supreme Court of Canadahasnarrowedthat application Itis
not enough to show that aprovincial statute merely “affects’ afederal undertaking. It
IS necessary to demonstrate that it “impairs’ the core of the federa power or
undertaking (see Canadian Western Bank at para. 48). The word “impairs’ implies
adverse consequences. Furthermore, it isnot aquestion of how the statute affectsthe
federal undertaking generaly; it is a question of whether the statute impairs an
“essential and vital” part of the undertaking that makes it specifically of federa
jurisdiction. Theuse of theterms*essential andvital” therefore restrictsthe analysisto
that which is “absolutely indispensable or necessary” to the core federal power (see
Lafarge Canada at paras. 42-43).

[15] So the question in this case becomes whether the enforcement of territorial
occupational health and safety legislation at the Colomac minesite, with respect to the
activities of the government’s contractors and their employees, would impair an



Page 7

absolutely indispensableor necessarycomponent of thefederalgovernment’ sauthority
over federally-owned property.

[16] What isthe core of the federal competence with respect to property?

[17] It hasbeenheldthat “property” ins. 91(1A) of theConstitutionAct, 1867 means
property initsbroadest sense. Therightsenjoyed by thefederal government arethose
of aproprietor: the ability to control use and access, sale, lease or other alienation, etc.
The power includes partial interests such asthereversionary interest in land that has
been leased: see Greater Toronto Airport Authority (supra), at paras. 66-69.

[18] Thefederal power tolegislatewith respect to federally-owned propertyacts asa
subject-matter limitation on provincial or territorial legislative powers. Thisdoesnot
mean that federally-owned lands become extra-territorial federal enclaves immune
from all provincial or territorial laws of general application. Those laws may still
apply but only if they do not trench on, or purport to regul ate, the essential aspects of
the federal power: see Lafarge Canada (supra), at paras. 55-56; Paul v. British
Columbia, [2003] 2 S.C.R. 585 (at paras. 14 & 19); Quebec v. Construction Montcalm
Inc., [1979] 1 S.C.R. 754 (at p. 778).

[19] Inthiscase, thereclamation project at Colomacisnot only on federal land but it
is adso a federal work or undertaking. The Government of Canada adopted a
remediation plan; it set out the scope of the work; it retained the contractors; and, it
specified what work those contractors are to do and how to do it. The contractors
report to federal public servants. So | think it is clear that thisis afederal work or
undertaking. Itisone project with some aspectsbeing done by private contractorsand
some aspects being done by federal employees. But it is one integrated project.

[20] The reclamation project comeswithin the ambit of the Mine Health and Safety
Act. That statute defines“mine” (in s.1) asincluding:

@ aplacewherethe ground is mechanically disturbed or an excavation is made
to explore for or to produce minerals, other than a place where persons use
only hand tool to explore for minerals:

(b) machinery, equipment and material used in connection with amine;

(c) buildings and shelters used in connectionwith amine, other than bunkhouses,
cook houses and related residential facilities;
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(d) a place where mining activities such as exploratory drilling, excavation,
processing, concentrating, storage, waste disposal and work associated with
mine site reclamation are carried out;

(e amine under construction; and

) a closed mine. [Emphasis added)]

[21] Therespondent federal government in this case drawson theimmunitydoctrine
to say that theterritorial Act doesnot apply to it, its employees, and the structures and
buildings on the site owned by it. The respondent argues, however, that the activities
of the contractors can be discretely regulated by the territorial mine safety inspectors.
In doing so it places reliance on the Montcalm Construction case (noted previously).

[22] Theissuein Montcalm Construction was whether the Quebec minimum wage
law applied to a contractor doing construction work on federal property (constructing
runwaysat an airport). The contractor disputed the applicability of the provincial law
on the basisthat thework fell under thefederal government’ sexclusive authority over
federal property and aeronautics. The majority in the Supreme Court of Canadaheld
that the provincia law did apply. The province was competent to legislate over
employment. The fact that the work was being done on federal property did not
insulate the contractor from laws of general application governingthecivil rightsof its
employees. Thelaw had nothing to do either with property use or aeronautics. It did
not purport to regulate either. The payment of wagesisnot anintegral part of thecore
federal jurisdiction. Therefore the law applied.

[23] Of particular relevance are the comments of Beetz J. to the effect that statutory
provisions dealing with safety are generally such that they rarely affect the vital or
essential aspects of afederal undertaking. Beetz J. distinguished between the design
and planning of an airport, for example, which will have a direct effect upon its
operational qualities, and the mode or manner of carrying out the construction of the
airport. Hewrote (at p. 771):

... Thus, the requirement that workers wear a protective helmet on all construction
sites including the construction site of a new airport has everything to do with
construction and with provincial safety regulations and nothing to do with
aeronautics: see R. v. Beaver FoundationsLtd. [(1968), 69 D.L.R. (2d) 649.] and R.
v. Concrete Column Clamps (1961) Ltd. [[1972] 1 O.R. 42.] See adso Re United
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Association of Journeymen, etc. Local 496 and Vipond AutomaticSprinkler Co. Ltd.
[(1976), 67 D.L.R. (3d) 381.], where Cavanagh J. of the Alberta Supreme Court held
that “thefact of construction of abuilding called an air terminal doesnot ... show that
the construction is connected with aeronautics’ and that, while an aerodrome is a
federal work, employees constructing such abuilding aresubjectto provincid |abour
relations legidation.

[24] Thisgeneral propositionabout theapplicability of provincial saf ety |lawswasnot
followed, however, in subsequent cases. Inthe Bell Canada case (noted previoudly),
the Supreme Court concluded that the application of a provincial statute respecting
occupational health and safety could not apply to a federally regulated telephone
company because such applicationwould“ enterdirectly and massivelyinto thefield of
working conditions and labour relations ... and ... management and operation” of the
federa utility (at para128). To the same effect is Canadian National Railway Co. v.
Courtois, [1988] 1 S.C.R. 868, released concurrently with Bell Canada, where the
same provincia act was declared inapplicable to afederally -regulated railway. Ina
third case, Alltrans ExpressLtd. v. British Columbia, [1988] 1 S.C.R. 897, the Court
held that the occupational safety aspectsof the provincial Workers' Compensation Act
could not apply to aninterprovincial trucking business becauseto do so would intrude
on the management of afederal undertaking.

[25] It isinteresting that the unanimous judgment in Bell Canada was written by
Beetz J. (the author of the maority judgment in Montcalm Construction released 10
years earlier). In Bell Canada he had some pointed comments about the dangers
associ ated with co-extensivejurisdiction in the occupational health and safety field (at
paras. 257-261):

That leaves the “policy” argument, according to which it would
aways be open to Parliament to protect federal undertakings against
provincial statutes by an exercise of its so-called ancillary power and
the application of the paramountcy of federal legidlation.

| must say that | find very little merit in such an argument, both in
genera termsand when invokedinthe particularfield of occupatiordl
health and safety.

It is an argument which relies on a spirit of contradiction between
systems of regulation, investigation, inspection and remedial notices
which areincreasingly complex, specialized and, perhapsinevitably,
highly detailed. A division of jurisdictioninthisareaislikelytobea
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source of uncertainty and endless disputesin which the courtswill be
called on to decide whether a conflict exists between the most trivial
federal and provincia regulations, such as those specifying the
thickness or colour of safety boots or hard hats.

Furthermore, in the case of occupational health and safety, such a
twofold jurisdiction is likely to promote the proliferation of
preventive measures and controlsin which the contradictions or lack
of co-ordination may well threaten the very occupational health and
safety which are sought to be protected.

Federalism requires most persons and institutions to serve two
masters; however, in my opinion an effort must be made to see that
this dual control applies asfar as possible in separate areas.

[26] This passage was quoted by the applicant’ s counsel in this case as support for
hisargument that any attempt to apply theterritorial Act to only certainworkersonthe
Colomac project, and to only certain things on the Colomac property, and to try to
decipher what work or things are immune to territorial regulation, would lead to
administrative confusion and inconsistency, a “nightmare” in his words. This is
demonstrated, in my opinion, by looking at the Act and some of the provisionsin the
federal contracts for the Colomac project.

[27] TheMineHealth and Safety Act placesthe primaryduty to protect thehealthand
safety of employeesand to ensure compliance with the Act on the“owner”: s.2. The
term“owner” isdefined asthe“immediate proprietor, lessee or occupier” of amine: s.
1. Obviously the “owner” is the Government of Canadain this case. So, the most
basic and primary duty imposed by the Act cannot be enforcedin thiscase. Theperson
responsible for all technical aspects of the project is the “engineer”, a federal
employee. Thework of the contractorsis supervised by afedera department (Public
Works and Government Services). They conduct inspectionsto ascertain compliance
with the contract requirements. The Site Specific Safety Plan that the primecontractor
must prepare, which must comply with the Mine Health and Safety Act, is not
presented to the territorial mine inspectors but to the federal engineer.

[28] Under the Act, an inspector may enter a mine at any time (including any
buildings or structures) and may seize and detain anything that may be related to an
infraction: ss. 21-22. An inspector may order remedial action or an immediate work
stoppage: s.27. The owner of a mine must provide access and assistance to an
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inspector: s. 23. Yet, in this case, both parties agree that the Act cannot apply to the
Government of Canada, its employees, or its buildings, structures and equipment. It
seems to me that these enforcement provisions would be severely limited as aresult.
And surely that cannot be in the interest of worker safety.

[29] Itisasoinstructivethat the Court,inBell Canada, notedtheexistenceof federal
occupational health and safety legidation that applied to the workplace (Part |1 of the
Canada Labour Code). Soit wasnot asituation of alegidlativeor regulatory vacuum
if the provincia statute did not apply. The same situation arises here (although
admittedly the Mine Health and Safety Act is more specifically related to mine safety
than the more general provisions of the Canada Labour Code).

[30] The discussion so far has focussed on the potential of the territorial law
intruding on the management and operation of the Colomac project as afederal work
or undertaking. As stated in Bell Canada (at para. 19), an exclusive federd
jurisdiction precludes the application to federal undertakings of provincia laws
relating to labour relationsand working conditions since such mattersare an essential
part of the very management and operation of such undertakings, as with any
commercia or industrial undertaking”. But there are also implications from the fact
that the project islocated on federal land.

[31] The applicant’s counsel, in his written argument, reviewed many of the
provisionsin boththe Mine Health and Safety Act and theregul ationsmade thereunder
(some 224 pages of them) to demonstrate how they can affect not only theuseto which
the property is made but how it isto look and what may or may not be placed upon it.
The Act requires generally that a mine be “constructed, developed, reconstructed,
altered or added to in accordance with this Act and the regulations’: s. 2(3)(b).

[32] Theapplicant relieson two casesto support itsarguments. ThefirstisCanada
(National Battlefields Commission) v. Commission de transport de la Communauté
urbaine de Quebec, [1990] 2 S.C.R. 838. Therethequestionwas whetherthe licensing
system for public transport established by the Quebec Transport Act applies to a
sightseeing bus service offered by aprivate contractor. The SupremeCourt heldthat it
did not. The sightseeing service was an integral part of the legisative mandate
conferred on the National Battlefields Commission and the provincial permit system
would make the service offered in the park subject to the discretionary control of the
provincia regulator. Notwithstanding the fact that the service was one offered by a
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private contractor, it was in essence a federal service on federal property. The
provincial regulatory power affected a vital or essential aspect of the management or
operation of the service and therefore it was constitutionally inapplicable.

[33] In the National Battlefields case, however, the Court commented that the
sightseeing service, while exempt from the permit requirements of the provincia law,
was not necessarily exempt from the safety aspects of the samelaw. Gontier J. wrote
(at para. 45):

| hasten to add that this does not mean that the federal service is
necessarily exempt from the application of provincial legislation
dealing with safety in the transport industry, which is secured in the
Act by a separate mechanism from the permit system. Indeed, the
provisions dealing with safety are generally such that they rarely
affect the vital or essential aspects of aservice or undertaking. They
rather tend to touch on certain secondary aspects of operations,which
may often be likened to theexamplegivenin Construcion Montcalm,
supra, at p. 771, of therequirement by aprovincethat workerswear a
protective helmet on al construction sites, arequirement which was
applicable to the site of anew airport.

[34] At first blush these comments may be seen as contradicting the Court’ s earlier
statements in Bell Canada (supra) regarding the effect of occupational safety
legidlation. But | think on reflection that the two can stand side by side.

[35] Thenormal rulesof traffic safety (speed limits, mechanical fitness, rules of the
road) would bejust as applicableto abus offering asight-seeing serviceas to any other
bus. Those regulations need not touch on, affect, or impair, the management of the
service or the scope of its operations. Occupationa health and safety legidlation,
because of its impact on the management and organization of the work, necessarily
impairs the authority of the owner (in this case the Government of Canada) over the
operationsin question. Inany event, the statementsby Gontier J. wereobiter and not a
considered analysis of the specific point referenced in the above-quoted paragraph
(although of course atria judge must be cautiousin disregarding any statement from
the Supreme Court of Canada, even if it may be considered to be obiter).

[36] Thesecond case, and one much morepertinentto the present case, istheGreater
Toronto Airport Authority decision (referenced earlier). That case raised the issue of
whether provincial building codes and municipal devel opment by-laws applied to the
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construction of a new terminal at the Pearson International Airport. The work was
conducted by private contractors on land leased by the federal government to the
Airport Authority. The government, however, had its own regime for the design and
construction of airports with national building and fire codes applying to the work.

[37] TheOntario Court of Appeal held, inthat case, that the provincialand municipal
laws did not apply for two reasons. First, the federal aeronautics power encompasses
all aspectsof airportsincluding the constructionof terminal s(see paras. 35-36). Asthe
Court noted, airports are integral to the subject-matter of aeronautics. Second,
provincial and municipal laws, such as building code statutes, whose very subject
matter island or property devel opment, cannot apply to federal property (seeparas. 62-
63). The application of these types of laws would intrude into the exclusive federal
jurisdiction over federal public property. Evenif thelandisleased, the Crownstill has
a property interest and provincial or municipal laws regarding the construction,
ateration or demolition of a building would necessarily affect the Crown’s property
interest (see para. 66). An application to appeal this decision to the Supreme Court of
Canada was subsequently dismissed.

[38] Inthe present case, the Mine Health and Safety Act has adirect impact on how
the Colomac land may be used. It prescribes conditions for the physical state of the
property and all buildings, structures and equipment located on it. It regulatesthe use
of the property and its physical attributes. Thus it is more like building and
devel opment codesthan the general occupational health and safety | egislationapplying
to workplaces.

[39] Another pertinent point arising inthe Airport Authority caserelatesto the facts
of the present case. In Airport Authority, it was noted that the lease between the
federal Crown and the Airport Authority obligated the Authority to at |east negotiate
with the local municipal authorities to try to come to an agreement respecting the
application of provincial and municipal building codes. Such an agreement could
provide for the application of those codesto the property. If there was no agreement,
then the national building codeswould apply. But, these contractual provisionsdo not
alter thelegal statusof the provincial and municipal legislation (seeparas. 73-75). As
noted earlier, the interjurisdictional immunity rule is a constitutional principle that
cannot be waived or altered by contract.
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[40] Inthe present case, the respondent hasimposed on its contractorsan obligation
to comply with the terms of theMine Health and Safety Act. Thisit can do asamatter
of contract. The contractorswill have to comply. But the contract does not alter the
legal status of that Act with respect to the Colomac project. Certainly the respondent
could, because of its all-encompassing legislative competence with respect to the
Northwest Territories, legisate the applicability of the territorial legidlation. But it
cannot impose on the applicant the obligation to enforce the Act on this project by
simply making compliance a condition of its contract with the private contractors.

[41] Both partiesacknowledgethat it isthe subject-matter of thework or undertaking
that is decisive and not the identity of who carries out the work. But yet, in severd
instances, the respondent relies on thefact that thefederalgovernment has exercisedits
discretion to contract out aspects of the remediation work and the fact that the
contractorsare private businesses, independently owned and operated,for whomthese
are but some contracts in which they are involved. The respondent though
acknowledges that the entire project relatesto the federal power to control and useits
property. It also acknowledges that the work of the contractors will be part of the
overall project to remediate the land. All work done on the property is being
conducted toward that goal. Yet, the respondent assumes that just because the
contractorsare not federal government entities, theterritorial legislation,which would
normally apply to them, applies to them on this project.

[42] The respondent’s position highlights a concern that has been identified in a
number of cases, that being an assumption that by choosing a particular corporate or
contractual form the various players can determine the constitutional issue. Asnoted
in Alberta Government Telephones v. Canadian Radio-televison and
Telecommunications Commission, [1989] 2 S.C.R. 225, the Supreme Court has
repeatedly emphasized that “the redlity of the situation is determinative, not the
commercial costumeworn by theentitiesinvolved ... Constitutioral jurisdictionshould
not vary according to the corporate form involved” (see paras. 86-88).

[43] Theuseof private contractorsby thefederal government or federally-regulated
undertakings has led to many court cases particularly with respect to labour relations
and union certification. The challenge in each case was to identify the core of the
federal undertaking and then examinethe relationship of the contractor’ s operation to
that core. The relationship must be examined from a functional, practical point of
view, particularly with respect to the degree of operational integration and itsongoing
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nature: see Northern Telecom Ltd. v. Communications Workers of Canada, [1980] 1
S.C.R. 115 (at p. 132); Re Canada Labour Code, [1987] 2 F.C. 30 (C.A.), at para. 28.

[44] For example, inacasereferenced by respondent’ scounsel, R. v. Scott Steel Ltd.,
[2003] B.C.J. No. 396 (S.C.), the provincial safety regulationswere held to apply to a
contractor doing bridge reconstruction work for a federally-regulated railway.
Employees of the contractor and the railway company worked together on the site but
the work was divided into different aspects. The work conducted by the contractor,
however, was held to be temporary. It was a specific reconstruction project which
would cease once it was done. But the railway itself would go on. There was no
operational integration with the railway nor was it to be an ongoing relationship
(similar to the facts of Re Canada Labour Code). Thework did not form an integral
part of the corefederal undertaking. The provincial legislation thereforeapplied tothe
contractor.

[45] Here, the remediation project is the federal undertaking. Once it is finished,
there will be no more operations on that land. The work of the contractorsisintegral
tothe project. It isnot temporary because the contractswill last aslong asthe project
does. From afunctional and practical perspective, it isdifficult to seewherethework
of the contractors does not implicate the core of the project in question, a federa
undertaking on federal land. Any attempt to regulate these activities by territorial
authorities, even if it is restricted to the work of the contractors, would necessarily
impair the indispensabl e and necessaryaspects of thefederalgovernment’ sauthorityto
control use of its property and operational control of this project.

[46] Inconductingthisanalysis| have not forgotten the second argument advanced
by the applicant in support of federal jurisdiction. That argument isthat Part 11 of the
Canada Labour Code appliesto the Colomac project.

[47] Part 1l of the Code addresses occupational health and safety. It appliesto the
federal public service: s. 123(2). It also appliesto and in respect of employment “onor
in connection with the operation of any federal work, undertaking or business, other
than a work, undertaking or budgness of a local or private nature in Yukon, the
Northwest Territories or Nunavut”: s. 123(1)(a). A “federal work, undertaking or
business’ isdefined in s. 2 of the Code:
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“federal work, undertaking or business’ means any work, undertaking
or business that is within the legidative authority of Parliament,
including, without restricting the generality of the foregoing.

(i) awork, undertaking or business outside the exclusive legidative
authority of the legislatures of the provinces.

[48] | haveaready described the Colomac project as afederal undertaking becauseit
comes within the legidlative authority of Parliament over federally-owned property.
The only real question is whether it is awork, undertaking or business of a*“local or
private nature” in the Northwest Territories.

[49] The applicant’s counsel submitted that the project is not an undertaking of a
local or private nature because it is a public project, conducted by Canada not for
private gain but for the public good. Counsel for therespondentargued that theprivate
contractors are businesses of a “local or private nature”; they are not federally-
connected entities; and, they are bound by all territorial laws of general application.
Respondent’ s counsel also emphasized that the choice of using contractors was a
discretionary decision by Canada (although | fail to see how that fact alters the
analysis).

[50] In my opinion the answer to this question can be found in the 1977 City of
Yellowknife case (cited earlier). In that case the Canada Labour Relations Board had
certified a union as the bargaining agent for a unit of employees at the City of
Yellowknife. That decison was set aside by the Federal Court of Appeal on the
ground that the Board had exceeded itsjurisdiction in that the City of Y ellowknifewas
not operating afederal work, undertaking or businesswithinthe meaning of s. 2 of the
Canada Labour Code. The Supreme Court of Canadareversedthat judgmentand held
that the Code applied to employees of municipal corporations in the Northwest
Territories.

[51] The magority judgment was written by Pigeon J. who first observed that the
result of the construction put upon the Code by the Federal Court was that municipal
employeesin the territories would not have the benefit of any compulsory collective
bargaining legisation, a result contrary to the intent of Parliament in enacting the
Code. Hethen pointed out that jurisdiction over labour mattersdependson legidative
authority over the operation, not over the person of theemployer. Thusno distinction
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can be drawn based on simply whether the employer is a private company or a public
authority. Pigeon J. then considered the scope of federa jurisdiction generally in the
context of the meaning of “federal work, undertaking or business’ contained in the
Code (the same then as now). He wrote (at pp. 88-90):

The authority of the Parliament of Canada to legislate in respect of
any employees in the Northwest Territories is beyond question.
Paragraph (i) of the definition of “federal work, undertaking or
business’ in s. 2 indicates an intention to exercise this jurisdiction.
The genera purpose of the definition was obviously to embrace only
matters within federal legislative authority ...

Reference is made in the Court below to the legidative powers
granted to the Commissioner in Council by s. 13 of the Northwest
Territories Act, R.S.C. 1970, c. N-22. It should be noted, however,
that unlike provincial legidative powers, theseare" subjectto thisAct
and any other Act of the Parliament of Canada’ ...

| can see no valid reason for presuming that in enacting the definition
of “federal works, undertaking or business’ for the purposes of the
Canada Labour Code, Parliament intended that its scope would be
restricted by consideration of the extent of the Commissioner’s
legislative authority in the same way asit is necessarily restricted by
consideration of the extent of the Provinces legidative authority.
Paragraph (i) is a clear indication to the contrary ...

[52] The judgment of Pigeon J. aso discussed in passing the meaning of the
expression “ other than awork, undertaking or business of alocal or private naturein...
the Northwest Territories’. That expressonwasusedins. 27(1) of theCode (asit then
was) dealing with the application of the part of the Code dealing with hours of work
and wages:

27(1) This Part applies to and in respect of employees who are
employed upon or in connection with the operation of any federal
work, undertaking or business, other than a work, undertaking or
business of a loca or private nature in the Yukon Territory or
Northwest Territories, and to and in respect of the employersof such
employees and to employment upon or in connection with the
operation of any such federal work, undertaking or business.
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[53] Pigeon J. wrote (at p. 88) that the aim of this provision was to |eave scope for
the operation of territorial laws regarding the same subject-matter (such as the
territorial Labour Standards Act). Local businesses that do not work in an area of
exclusivelegidative authority enjoyed by Parliament are bound by the territorial law.
If such aprovision for local or private undertakings did not exist then all employers
and employeeswould be subject to the federal law.

[54] Therefore, when Part V of the Code speaks of excluding those works,
undertakings or businesses of alocal or private nature, that means, in my opinion,
operations that do not come within the exclusive legislative authority of Parliament.
Since the Colomac project comeswithin the scope of the federal power over federally-
owned property, Part V of the Canada Labour Code appliestoit. Sinceit appliesto
the operation, it appliesto all workers, whether employed by the government or by its
contractors.

Conclusions

[55] There is no doubt that the Mine Health and Safety Act is validly-enacted
legislation. Ordinarily it appliesto al minesitesin the Northwest Territories. And it
would ordinarily apply to these private contractorsworking on aminesite. Butinthis
case, we have a project on federal land run and controlled by the federal government.
Thework being conducted by these contractorsisan integral part of theoverallfederal
reclamation project for the Colomac site. Asamatter of constitutional doctrine, the
project isimmune from thejurisdictional authority of the Northwest Territories. The
Mine Health and Safety Act does not apply to this project on this land.

[56] This result, however, does not leave a regulatory vacuum whereby no safety
legidlation applies. Part |1 of theCanada Labour Code appliesbecausethisisafedera
undertaking within the legidlative authority of Parliament. The Code appliesto both
government employees and the private contractors and their employees. In addition,
the government can require, by contract, that its contractors comply with the
requirements of the Mine Health and Safety Act even though it cannot compel
territoria officialsto enforce it.

[57] | think thisresult is also the most effective one in terms of ensuring safety. |
agree with the submission made on behalf of the applicant that trying to gpply the
territorial statute and regulations only to some personnel and only to certain thingson
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the site would lead to a state of administrative confusion. There would be endless
disputes over which law applies. The application of one law to the project would
aleviate the very real potential for confusion.
[58] For these reasons, a declaration will issue declaring that:

1. The Colomac reclamation project isunder exclusive federal jurisdiction.

2. The Mine Health and Safety Act does not apply to the project.

3. TheMineHealth and Safety Act doesnot apply to the contractorsworking
on the project.

4, Part |1 of the Canada Labour Code appliesto the project and all parties
working on it.

[59] The applicant shall haveits costs of these proceedings.

J.Z. Vertes
J.S.C.

Dated this 18 day of December, 2007.

Counsel for the Applicant: Adrian C. Wright and Sacha Paul

Counsel for the Respondent:  Andrew Fox
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