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MEMORANDUM OF JUDGMENT

[1] The Applicant, Maryse Normandin, and the Respondent, Wilfred Kovalench,
have one child, born February 9, 2004. Approximately seven monthsafter thechild's
birth, Mr. Kovalench moved away from Y ellowknife and rel ocated to Saskatchewan.

[2] ThisApplication concernsissuesof custody and access, aswell asongoing and
retroactive child support. With respect to custody and access, the partiesagreethat the
terms of an Interim Order issued by this Court on May 12, 2006 should continue. Mr.
Kovalench also agreesthat he has an obligation to pay child support. What isinissue
iswhat income should be imputed to him for the calculation of the child support, and
the extent to which retroactive support should be ordered.

A) IMPUTATION OF INCOME

[3] Ms. Normandin hascared for the child since his birth. She is employed part
time with Canada Post. She works on an “on-call” basis. The number of hours she
works variesfrom month to month, and as aresult, so does her income. Sheishoping
to eventually secure a full time position with Canada Post in Yellowknife. In her
income tax return for 2006 she reported a total annual income of $11,489.009.



[4] Thechild hashad various medical problemsincluding asthmaand seizures. He
has had surgery to havetubes placed in hisears. There have been expensesassociated
with some of hismedical problems. Ms. Normandin filed documentsshowingthat she
spent atotal of $518.20 in medication for him between February 2004 and November
2007. Ms. Normandin has had child care expenses when she has been called to work.
Those costs are also expected to be ongoing.

[5] Mr. Kovalench was 58 yearsold at the time of thetrial. Heisnow retired, but
was employed steadily over thelast several years. Between 1978 and 1999, heworked
asatruck driver. Between 1999 and 2002 he did not work, ashe sufferedfrom chronic
back painsthat madeit too difficult for him to spend continuous hours driving trucks.
He started working again in 2002, this time as a cab driver. In September 2004 he
decided to retire and relocated to Saskatchewan.

[6] Mr. Kovalench testified that he decided to retire because it was becoming
increasingly difficult for him to drive for the number of hoursthat cab driversdo. He
believesthat hisback problemsare linked to an injury he sustained in amotor vehicle
accident in 1971. Although he received treatment after this accident and was able to
return to the mining job he held at that time, he testified that he has experienced back
paininvarying degreesover theyears, and that those problemsincreased astimewent
by. He hasreceived treatment from chiropractorsto assist him with those difficulties
and continuesto be seen by achiropractor. Heisnow unableto drivefor morethana
few hours at atime.

[7] Mr. Kovalench hasaso had other medical problemsinthepast year. He suffered
a series of small strokes in July 2007. It was discovered that he had significant
blockages in some of his arteries and he had to undergo surgery. He is still under
medical care and may be required to undergo further medical procedures.

[8] Mr. Kovaench'sonly current source of income are his investments. He has
filed materials showing that as of September 30, 2007, thetotal estimated value of his
investments was $608,967.28.

[9] Mr. Kovaench hasbeen paying Ms. Normandin $200.00 in child support every
month since the summer of 2004. He has not made any separate contribution for
medical expenses, child care expenses, or other expenses for the child.

[10] The power to impute income to a parent is provided for at section 19 of the
Child Support Guidelines, N.W.T. Reg. 138-98 (the Guidelines). Therelevantportion
of this provision reads asfollows:



19.(1) The court may impute such amount of income to a parent as it considers
appropriate in the circumstances, which circumstances include the following:

@ the parent is intentionally under-employed or unemployed,
other than where the under-empl oyment or unemploymentisrequired
by the needs of a child for whom the parents are both responsible or
any minor child or by the reasonable educational or health needs of
the parent;

(..)

[11] The phrase“intentionally under-employedor unemployed” hasbeeninterpreted
in this jurisdiction as implying a deliberate course of conduct intended to enable the
payor spouse to avoid or undermine his or her support obligations. Williams v.
Williams[1997] N.W.T.R. 303 (SC); Rusch v. Rusch [1998] N.W.T.J. No.1.

[12] Ms. Normandinarguesthat Mr. Kovalenchis deliberately under-employed. She
argues that notwithstanding his medical problems, retirement, in hiscase, isaluxury,
and that he could still work and generate a much greater income. Ms. Normandin
arguesthat income should be imputed to him corresponding to the combination of the
average salary of a male person in Saskatchewan, ($39,626.00) and a figure
corresponding to an annual return of 5% onhissavings. Thiswould resultinimputing
incometo Mr. Kovalench in arange of over $70,000.00 annually.

[13] Mr. Kovalench disagrees with this. His position is that he retired for health
reasons, that this decision was not madeto avoid his child supportobligations,and that
thelevel of incomethat Ms. Normandin seeksto have imputedto himisnot reasonable
under the circumstances. He argues that income should be imputed to him based on a
return of 5% return on his investments, which corresponds to a figure just over
$30,000.00.

[14] InRuschv. Rusch, supra, in discussing the question of how to assesswhether a
person isdeliberately under-employed,the Court noted that the assessmentof motivels
often a difficult task, and made the following observation:

(...) the court should be cautious about making a finding of intentiona
underemployment where a change of employment results from a reasonable and
explained change in life, such as a change of residence.

[15] | agreethat a cautious approach is warranted, whether the change in the payor
spouse’'s life is a change of residence, a decision to retire, or another change in
circumstances.



[16] Ms. Normandin points out that no medical evidence was adduced about Mr.
Kovalench’sback problems. It istruethat thereisno evidence about the exact nature
of theinjury he sustained in 1971, theimpact that thisinjury may have had over time,
and how it may currently interferewith hisability towork. Bethat asit may, | find no
reason to reject histestimony that he has suffered and continuesto suffer from chronic
back painsthat have become progressively worse over theyears. Thistestimony isto
some extent corroborated by Ms. Normandin’ sown evidence. She saidthat duringthe
timethat they weretogether, there were timeswhere he complained of asore back and
was treated by achiropractor. | accept, therefore, that Mr. Kovalench does have back
problems and that this was one of the reasons he decided to retire.

[17] What is also very significant when examining the question of whether Mr.
Kovalench is deliberately under-employed is that there was no drastic change in his
level of income after the birth of the child or after the parties separated. His total
income (I refer here to the amounts that appear at line 150 of hisincome tax returns)
was $10,414.14in 2002, $17,275.13 in 2003, $14, 747.04 in 2004, and $10,340.86in
2005. It wasconsiderably higher in 2006, at $48,660.74. Mr. Kovalench testified that
he had significant legal fees and disbursementsthat year, whichiswhy hedrew amuch
larger sum of money from his savings.

[18] Overal, thesefiguresshow that Mr. Kovalenchdid not causehisincometo drop
drastically once hischild support obligationsarose. Hisdecisionto retiredid not result
in aseverereduction of income, unlike what wasthe casein Moffatt v. Moffatt(2003),
67 O.R. (3d) 239. There is in fact no evidence suggesting that Mr. Kovaench
deliberately decreased hisincome so asto underminethe objectives of theGuidelines.
Themost that can be said isthat hisdecisionto retire and to not seek other employment
may have prevented him from increasing hisincome. | have not been referred to any
case or lega principle that requires people who become parents to increase their
earning potential so as to provide the maximum level of financial support to their
children.

[19] Inmy view, it has not been established on a balance of probabilitiesthat Mr.
Kovalench has done anything with the intent to undermine his obligations to support
his child. The question still remains, though, as to how much income should be
imputed to him under the circumstances.

[20] If Mr. Kovalench’'s annual income is calculated as corresponding to
approximately 5% of hisinvestments, it brings him to an income level that is higher
than what he earned for the last several years where he was employed. It also brings
himto anincomelevel that isin arange comparable to theincomeof the averagemale
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in the province where he now resides. By contrast, the method of imputation
suggested by Ms. Normandin would place Mr. Kovalench at an income level that is
several timeshigher than hisincomewasin any of theyearsthat | have heard evidence
about, both before and after the birth of the child, and before and after he retired.
Under the circumstances, in my view, it would not be appropriate or fair to impute
incometo Mr. Kovalench in as high arange aswhat Ms. Normandin suggests.

[21] Obvioudly, thereis no simple formulato decide how much income should be
imputed to a person who isretired and living off hisor her investments. Thedecision
toimputeincomeisonethat involvesahigh level of discretion. Maynardv. Maynard
(1999), 45 R.F.L. (4™) 385. Inexercisingthisdiscretion, | mustbemindfulthat oneof
the fundamental principles underlying our child support regime is that a parent’s
support obligations are determined by hisor her income. But | must also bear in mind
the objectives of that regime. One of those objectives, and an important one, is that
there be afair standard of support for children that ensures that they benefit from the
financial meansof each parent, irrespective of the parents’ separation. Thewording of
the Guidelines, in this respect, is not exactly the same as the wording used in the
Federal Child Support Guidelines, SOR 97-175. The Guidelinesspeak of establishing
afair standard of support for children that ensure that they benefit from the“financial
means of each parent”, whereas the federal Guidelines speak of ensuring that the
children benefit from the “financial means of both spouses after separation”. Despite
this difference in wording, it has been along standing principle, since before child
support guidelines were even enacted, that the financial burden of a separation or
divorce should not be borne primarily by children and their custodial parent. Willik v.
Willik[1994] 3 S.C.R. 670, at para. XLII.

[22] | have already rejected the notion that Mr. Kovalench’s decision amounts to
deliberate under-employment. Nevertheless, the fact isthat hedid haveachild at this
stagein hislife and he has the obligation to support that child. It goeswithout saying
that there is a financial impact to having children. If Mr. Kovalench and Ms.
Normandin had raised thischild together, and Mr. K ovalenchhad madethe decisionto
retire, hewould presumably have had to either draw morefrom his savingsthan would
bethe caseif he did not have a child to support, or he would have had to make other
adjustmentsto his lifestyleto be in apostion to support the child. Asl have already
emphasized, to the extent possible, this child should not be penalized because the
relationship hasended. He should benefit from the samelevel of support aswould be
the caseif his parents were together.
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[23] Child support obligationsare based onincome. Thedifficulty inacaselikethis
oneisthat Mr. Kovalench hasacertainlevel of control over hisincome. Heistheone
who can decide how much money to access from hisinvestments. Obviously, he has
to continue to manage those investments carefully. There are limits to how much he
can be expected to draw from those investments each year. But under the
circumstances, | cannot and should not ignore the evidence that | heard about his
overal situation. Asl havesaid he hastheability, within reason, to accessfunds when
he needsto. In 2006 he purchased a vehicle worth $50,000, although | bear in mind
that vehiclewas partly financed and he still owesmoney onit. Thiswasthe sameyear
where, | was told at trial, he had significant legal bills to pay, which also explained
why he drew more funds from his investments that year. He maintains other assets,
such asamotor for aboat, and a Recreational Vehicle. Helivesin ahousethat hasno
outstanding mortgage.

[24] | agree that a figure corresponding to a 5% return on Mr. Kovalench's
investmentsis a useful starting point in determining what isafair level of incometo
impute to him for the purposes of child support calculations. In my view, another
useful figure is the average salary for a male person in his province of residence. |
have also taken into account Mr. Kovalench’soverall circumstances. Having regard
to those factors, | have concluded that an annual income of $40,000.00 should be
imputed to him for the purposes of cal culating his child support obligations. | finditis
appropriate to impute this income to him from the point in time when he retired.

[25] | also find that it is appropriate for Mr. Kovalench to be required to pay a
proportionate share of extraordinary expenses, pursuant to section 9 of the Guidelines
Thereis no reason why Ms. Normandin should be the sole bearer of these expenses.

B) RETROACTIVE SUPPORT

[26] The parties agree that a retroactive child support order should be madein this
case, but disagree on how far back that retroactive order should go. Ms. Normandin
arguesthat the date of effective notice should be used, and relies on an email she sent
Mr. Kovalenchin February 2004 where she specifically asked him to provide her with
an increased level of child support. Mr. Kovalench argues that the date when the
Application was filed, September 1% 2005, is the date that should be used.

[27] Thequestion of retroactive child support wasexaminedin depth by the Supreme
Court of CanadainD.B.S v. SRG.; LJW.v. TAR.; Henry v. Henry, Hiemstra v.
Hiemstra [2006] 2 S.C.R. 231. Among other aspects of retroactive child support
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orders, the Court examined the question of how far back retroactive orders should go.
After having outlined the various possihilities, the Court adopted the date of effective
notice as ageneral rule.

[28] | am satisfied that it isappropriate, in the circumstances of this case, to usethe
date where M's. Normandin first broached the topic of child support being increased.
Using the date of effective notice, especially when thereis such clear evidence about
the communication, has the advantage of encouraging parties to try to resolve these
types of issues amicably. The risk in using dates where formal proceedings are
undertaken is that people may be inclined to initiate a Court process very early on to
protect their rights, instead of approaching the other party informally to attempt to
come to an agreement about what is appropriate and fair. Initiating a Court process
may, inturn, make amicableresolutionslesslikely. Insituationsof maritalbreakdown,
there are many benefits, for al involved, when the parties are able to resolve disputes
without resorting to litigation. The best interests of children are often better served
when litigation is avoided.

[29] Thisvery issuewas considered and commented upon by the Supreme Court of
CanadainD.B.Sv. SR.G.; LJW.v. TAR,; Henryv. Henry; Hiemstrav. Hiemstra,
supra, at para 120:

Disputes surrounding retroactive child support will generally arise when informal
attempts at determining the proper amount of support havefailed. Y et, this doesnot
mean that formal recourseto thejudicial system should have been sought earlier. To
the contrary, litigation can be costly and hostile, with the ultimate result being that
fewer resources - both financial and emotional - are available to help the children
when they need them most. If parents areto be encouraged to resolve child support
matters efficiently, courts must ensure that parents are not penalized for treating
judicial recourse as alast resort (...)

So long asthe enforcement of child support obligationsistriggeredby formal legal measures,
aperverseincentiveis created for recipient parentsto avoid the informal resolution of their

disputes. (...)

[30] For those reasons, | find that the child support order should be retroactive to
September 2004, which iswhen Ms. Normandin sent Mr. Kovalench theemail asking
himto pay more child support.

[31] My finding asto how muchincomeshouldbeimputedto Mr. Kovalenchapplies
from the point in time when he retired. Since he retired towards the end of the year
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2004, |1 find that his retroactive child support obligations for that year should be
calculated on the basis of hisactual income. | also find that the Northwest Territories
tables should be used for that year, since that was the place of residence of Mr.
Kovalench for most of the year.

[32] Mr. Kovalench’'s income for 2004 was $14,747.04, which corresponds to a
monthly rate of child support of $128.00 for September, October, November and
December of that year. The trial evidence was that he started paying $200.00 per
month in June or July of 2004. Ms. Normandin deposed in an Affidavit sworn in
August 2005, which is part of the trial exhibits, that Mr. Kovalench started making
these payments when the child was approximately three months old. Given that the
child was born in February, on the whole of the evidence | find that Mr. Kovalench
commenced making paymentsin June 2004. This meansfor the year 2004 he paid a
total of $1,400.00 in child support. | have found he had an obligation to pay $128.00
per month starting in September of that year; the total amount of child support for that
year should have been $512.00. Asaresult, he paid $888.00 more than what he was
obligated to pay for that year, and that needs to be taken into account in calculating
what he owes as retroactive child support.

[33] For thereasons| havealready given, | find child support obligations should be
calculated on the basis of animputed annual income of $40,000.00 for the years 2005,
2006 and 2007. In those years Mr. Kovalench lived in Saskatchewan, so his child
support obligations must be calculated using the tables for that jurisdiction. Using
thosetables, at an annual income of $40,000.00, the monthly child support is$335.00.
Thisis $135.00 more than what Mr. Kovalench has been paying. By the end of the
year 2007, the difference between what he has paid and what he owes will add up to
$4,860.00. Taking into account his overpayment of $888.00 in the year 2004, | find
that what Mr. Kovalench owes in retroactive child support is $3,972.00.

[34] | haveaready indicatedthat Mr. Kovalench should pay aproportionateshare of
special or extraordinary expenses that may arisein the future. In my view he should
also compensate Ms. Normandin for a share of some of the expenses that she has
already incurred. | heard some evidence about child care expenses, but it was not
sufficiently detailed for me to make a finding as to what Ms. Normandin spent for
child care services since the child s birth.

[35] By contrast, with respect to medical expenses, Ms. Normandin has filed a
document that shows total expenses of $518.20 between the child’ shirth and thetime
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of trial. This, inmy view, isaclearly defined expense that ought to have been shared
by both parents.

[36] Proportionate contributions of parents to these types of expenses are usually
calculated on the basis of each parent’ sincome. The evidenceisnot entirely clear or
completein thisregard, which makesit difficult for meto make precisefindings. | do
have evidenceof Mr. Kovalench’ sincomefor 2004, and | haveimputedincometo him
for the other relevant years. Asfor Ms. Normandin, one of the documentsincludedin
trial Exhibit #1 is a financial statement sworn by her in November 2005. Copies of
certainincometax returns were attached to that financial statement, including her tax
return for 2004. That document shows that her incomein 2004 was $21,501.00. The
trial evidence showed that her incomein 2006 was$11, 489.09. Theredoesnot appear
to be any evidence of what her incomewasin 2005, or of what her incomefor 2007 is
expected to be.

[37] Under the circumstances, | am unable to calculate, in the usual manner, what
each party’s proportionate share of the medical expenses should be for 2004, 2005,
2006 and 2007. What seems clear from the evidence that | do have is that although
Ms. Normandin's income for 2004 was higher than Mr. Kovalench’s, the income |
have imputed to him for the years 2005, 2006 and 2007 is much higher than Ms.
Normandin’sincomefor 2005, and likely much higher than her 2006 and 2007 income
| have concluded, therefore, that Mr. Kovalench should contribute $350.00 towards
the medical expensesthat wereincurred for the child between hisbirth and the time of
trial. For simplicity’ ssake, and for the purposesof my Order, | have added thissumto
the amount owed as retroactive child support, bringing the total amount owed by Mr.
Kovaenchto $4,322.00.

[38] What Mr. Kovalench owes on aretroactive basis accrued over aperiod of over
three years. In fairness to him, and particularly considering that he provided some
support voluntarily and did not completely ignore his obligations to the child, he
should, inmy view, havethe option of paying these moniesover acomparable period
of time.

C) CONCLUSION
[39] For these reasons, there an Order will issue with the following terms:

1. Maryse Normandin has sole custody of the child, Stephane
Normandin-Kovalench, born on February 9, 2004.
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2. Wilfred Kovalench will have reasonable access to the child, as
agreed upon from time to time between he and Ms. Normandin.

3. Pursuant to section 19 of the Child Support Guidelines, an annual
income of $40,000.00 isimputed to Mr. Kovalench for the years 2005,
2006, 2007 and onwards.

4, Commencing January 1, 2008, Mr. Kovalench shall pay child
support in the following amounts:

(@  $335.00 per month as ongoing child support;

(b) a minimum of $100.00 per month towards the
$4,322.00 owed in retroactive child support, until that
amount has been paid in full.

5. From January 1, 2008 onwards, pursuant to section 9 of the Child
Support Guidelines Mr. Kovalench shall also pay Ms. Normandin a
proportionate share of child care, health-related or other extraordinary
expenses for the support of the child. To thisend,

(@ Ms.Normandinwill provide Mr. Kovalenchcopies of
receiptsin support of any claim for such expenses,

(b)  Mr. Kovaench’s proportionate contribution will be
based on the imputed income of $40,000.00;

(c) Ms. Normandin’s proportionate contribution will be
based on her income for the year that the claim relatesto;

(d)  Ms. Normandin will provide Mr. Kovalench a copy
of her tax return summary on any year where she is
claiming such expenses.

[40] The partieshave asked to be provided an opportunity to make submissionsasto
costs. | am prepared to entertain costs submissions either in writing or on the basis of
oral submissions. If the partieswish to deal with issue by way of written submissions,
they should advisethe Clerk of the Court accordingly and adviseal soof their proposed
timelinesfor filing those submissions. If the partieswish to present oral submissions



Page 11

on the issue of costs, they should contact the Clerk of the Court so that a date can be
arranged for them to appear before me for this purpose. Either way, the parties are
directed to advise the Clerk of the Court inwriting of their intentionswithin one week
of this Memorandum of Judgment being filed.

L.A. Charbonneau

JS.C.
Dated at Y ellowknife, NT, this
12" day of December 2007
Counsel for the Applicant: Donald P. Large, Q.C.

Counsdl for the Respondent: Terri Nguyen
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