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REASONS FOR JUDGMENT

[1]  Theapplication beforethe Courtisunique. The Court isrequested to approvea
substantial amendment to the Statement of Claim by which these proceedings were
commenced in 2005, to then certify thewithin proceedingsas aclassaction,and finally
to approve amulti-billion dollar settlement agreement which has been achievedas part
of a Canada-wide settlement of Indian Residential School (IRS) claims.

[2] The plaintiff commenced this representative action in this Court against the
Government of Canadaon behalf of all former IRS studentsenrolled asbeneficiaries of
the lnuvialuit Trust. The partiesto the Canada-wide Settlement Agreement, with the
plaintiff’sconcurrence, have chosen the within representative action asthe vehiclefor
implementing the Settlement Agreement in this jurisdiction, i.e., the Northwest
Territories. The proposed Settlement Agreement resolves thousands of individual
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claims and lawsuits, and numerous class actions, that have been brought by IRS
survivors and their families.

[3] Theseclamsand lawsuitsagainst thefederal government and variousreligious
organizationsarise asaresult of the IRS systemwhich existedin Canadafor morethan
100 years. They relateto atragic and shameful chapter in the history of our country’s
relationship with its aboriginal peoples.

[4 The IRS system and its effect on Canada's aboriginal communities was
summarized by the Royal Commission on Aboriginal Peoplestenyearsago asfollows:

“Put smply, the Residential School system was an attempt by successive
governmentsto determine the fate of Aboriginal peoplein Canadaby appropriating
and reshaping their future in the form of thousands of children who were removed
from their homes and communities and placed in the care of strangers. Those
strangers, the teachersand staff, were, according to Hayter Reed, a senior member of
the department in the 1890s, to employ “ every effort ...against anything cal culated to
keep fresh in the memories of the children habits and associations which it is one of
the main objects of industrial education to obliterate.” Marching out from the
schools, the children, effectively re-socialized, imbued with the values of European
culture, would be the vanguard of amagnificent metamorphosis: the ‘ savage’ wasto
made‘ civilized', madefit to take up the privilegesand responsibilitiesof citizenship.

Tragicaly, thefuturethat was created is now alamentabl e heritagefor thosechildren
and the generationsthat came after, for Aboriginal communities and, indeed, for all
Canadians. The school system’s concerted campaign “to obliterate” those “habits
and associations’, Aboriginal languages, traditions and beliefs, and its vision of
radical re-socialization, were compoundedby mismanagement and underfundng, the
provision of inferior educational services and the woeful mistreatment, neglect and
abuse of many children— factsthat were known to the department and the churches
throughout the history of the school system.”

[5] In recent years the Government of Canada, and Canadians generally, have
acknowledged that the IRS system was wrong and was inappropriately developed to
assimilate aboriginal persons. In 1998 the federal government, issued a Statement of
Reconciliation in which it apologized for the failures of the IRS system, saying, in
part,:

“...Sadly, our history with respect to the trestment of Aboriginal people is not
something to which we can take pride. Attitudesof racial and culturalsuperiority led
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to asuppression of Aboriginal culture and values. Asacountry we are burdened by
past actions that resulted in weakening the identity of Aboriginal peoples,
suppressing their languagesand cultures, and outlawing spiritual practices. We must
recognize the impact of these actions on the once self sustaining nations that were
desegregated, disrupted, limited or even destroyed by the dispossession of traditiond
territory, by the relocation of Aboriginal people, and by some provisions of the
Indian Act. We must acknowledgethat the results of these actionswastheerosionof
the political, economic and socia systems of Aboriginal people and nations.

Against the backdrop of these historical legacies, it is a remarkable tribute to the
strength and endurance of Aboriginal peoplethat they have maintained their historic
diversity and identity. The Government of Canada today formally expresses to all
Aboriginal people in Canada our profound regret for past actions of the Federal
Government which have contributed to these difficult pages in the history of our
relationship together.

One aspect of our relationship with Aboriginal people over this period that requires
particular attention is the Residential School System. This system separated many
children from their families and communities and prevented them from speaking
their own languagesand from |learning about their heritage and cultures. Intheworst
cases, it left legacies of personal pain and distress that continued to reverberate in
Aboriginal communitiesto this date. Tragically, some children were the victims of
physical and sexual abuse.

The Government of Canada acknowledgestheroleit playedin the development and
administration of these schools. Particularly to those individuals who experienced
thetragedy of sexual and physical abuseat Residentid Schools, andwho havecarried
this burden believing that in some way they must be responsible, we wish to
emphasize that what you experienced was not your fault and should never have
happened. To those of you who suffered thistragedy at Residential Schools, we are
deeply sorry. In dealing with the legacies of the Residential School program, the
Government of Canada proposesto work with First Nations, Inuit, Metis people, the
Churches and other interested partiesto resolve the longstanding issues that must be
addressed. We need to work together on a healing strategy to assis individuals and
communities in dealing with the consequences of the sad era of our history...”

[6] The proposed Settlement Agreement is the culmination of many years of
difficult negotiations, the resolution of approximately 5000 pending lawsuits across
Canada, and thousands of other claimsadvanced through an ADR process. It seeksto
acknowledge and to redress in part, the destruction of individual lives and also an
entireway of life. Itsfocusison both compensationand healing. Oneof itsobjectives
IS to address these issues in an identical or consistent fashion in each jurisdiction in
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Canada. The class of individuals who are entitled to cash compensation under the
proposed Settlement Agreement is estimated to number about 80,000 persons, of
whom severa hundred are resident in the Northwest Territories.

[7] The four main components of the proposed Settlement Agreement are as
follows:

(@ Cash compensation for residential school experience:

Thisis termed the Common Experience Payment (CEP) in the proposed
Settlement Agreement. Each survivor of the IRS system is entitled to receive
$10,000 for their first year of IRS attendance, plus an additional $3,000 for
every year attended thereafter. It is estimated that there are 80,000
individuals who are entitled to a CEP. It isalso estimated that the average
CEP will be approximately $23,000. The federal government has set aside
$1.9 billion to fund the CEP.

(b)  Cash compensation for abuse: Survivors of the IRS system can seek

additional compensation for sexual abuse, serious physical abuse, and serious
psychological abuse claimsthrough an Independent Assessment Praces(IAP).
ThelAP purportsto be an improved version of the previous ADR process. The
federal government has allocated resources to allow a minimum of 2500
IAP hearingsper year. All AP clamsareto be processed within approximately
5years. The proposed compensation levelsare comparable to those
provided by current Canadian caselaw. Awardsup to $275,000will be available
under the IAP for proven acts of harm. A further award of up to $250,000 is
available for proven actual income loss.

(c) Truth and Reconciliation Commission: The proposed Settlement Agreement
establishes this commission with a budget of $60 million for a 5-year mancite
to make a public and permanent record of the IRS legacy.

(d) Commemoration and Healing: $20 millionis allocated to national and
community based commemorative initiatives to honor and pay tribute to IRS
survivors and their families through acknowledging their experiences. A
$125 million endowment will be made to the Aboriginal Healing Foundation b

fund healing programs that address the healing needs of the IRS survivors, overab

year period.
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[8] Thehearing of the application before the Court (i.e., to substantially amend the
Statement of Claim, to certify the within proceedings as a class action, and to approve
the Settlement Agreement) took place at the Y ellowknife Courthouse on October 3-4,
2006. Similar hearings were held in eight other Canadian jurisdictions. Extensive
notice of the October 3-4 hearinginY ellowknifewas given to potential classmembers,
allowing them an opportunity to object to the proposed SettlementAgreement, eitherin
person or in writing.

[9] A number of written objections(4) werefiled with this Court prior to October 3,
2006 by potential class members resident in this jurisdiction, pursuant to the public
noti ce disseminated in the months preceding the October 3-4 hearing. (Itisnoteworthy
that whereas there are potentially 80,000 class members to whom this Settlement
Agreement is primarily addressed, there was atotal of approximately 200 objections
filed in the nine Canadian courts where hearings were schedul ed).

[10] In summary, there are three complaints or matters contained within the four
written objections received by this Court: (i) the amount of the proposed CEP
compensation is inadequate, (ii) there are flaws in the proposed process for
implementing the Settlement Agreement, and (iii) questions are posed regarding the
terms of the Settlement Agreement. With respect to these latter questions, these were
satisfactorily answered, in my view, at the October3-4 publichearingby counselfor the
parties to the Settlement Agreement.

[11] W.ith respect to the complaints regarding the process of implementing the
proposed Settlement Agreement (e.g., the processfor verification of eigibility for the
Advance Payment programfor eldersand later, presumably,for the CEP program)l am
satisfied that these complaints, while valid criticisms, can be addressed by those
charged with implementing the SettlementA greement and do not constitutea reasonfor
withholding Court approval of the Settlement Agreement. Any such flaws in
implementation, in my respectful view, do not taint the fairness of the Settlement
Agreement as awhole.

[12] Withrespect to the assertion that the proposed CEP compensation isinadequate,
this specific objection was also made by afew potential class memberswho attended
the October 3-4 hearing in person, as discussed below.
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[13] In addition to the four written objections received by the Court prior to the
October 3-4 hearing, 15 individuals who are potential class members attended the
October 3-4 hearing and made oral presentations regarding the proposed Settlement
Agreement. Only afew spoke in opposition to the proposed Settlement Agreement,
primarily on the ground of the inadequacy of the proposed Common Experience
Payment. Many spokein favor of the proposed Settlement Agreement,but inany event
wished to share with the Court both their experiencesinthel RS systemand their views,
as survivors of the IRS system, regarding the proposed Settlement Agreement.

[14] | was impressed, and moved, by the oral presentation made to the Court on
October 3-4 by survivors of the IRS system. These survivors were very articulate in
explaining theimpact on themindividually of their experiencein the IRS system many
yearsago, and theimpact on their livessincethat time. Itisimpossiblenot to be moved
by these presentations.

[15] | respectfully agree with the comment made by many of the survivors that the
$10,000/$3,000 Common Experience Payment to be provided in the proposed
Settlement Agreement is insufficient compensation for what they endured; however |
add that no amount of money could fully redresstheinjury to them, e.g., lossof culture,
loss of language. These survivors are victims and cannot be made whole by this
Settlement Agreement or any settlement agreement. No one, and no amount of money
can undo what has been done to them. One of the lawyers representing many of the
potential class membersresident in the NWT stated that most of his clients are of the
view that they deserve more but also realize that “thisis the best deal they will seein
their lifetime, and they accept it asafair compromise”.

[16] | note that, in any event, there is an “opting-out” provision in the Settlement
Agreement. No one who objectsto it will lose anything by this agreement.

[17] Thereis evidence before the Court of the extensive, hard fought negotiations
which led to the Agreement-in-Principlein November 2005. Thenegotiationswereled
by the Honourabl e Frank lacubucci, as Federal Representative, and in an affidavit filed
with this Court he states that the mandate was to achieve a final and comprehensive
settlement of legal claims arising out of attendance at Indian residential schools, to
bring all pending litigation in Canadato an end, and to recommendtruth, reconciliation,
commemoration and healing processesfor the aboriginal communities It wasintended
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that the negotiations would produce a settlement that would include al former IRS
students, whether or not they were currently or actively pursuing claims against the
federal government or the religious organizations. Participants in the negotiations
included not only the dozens of lawyers representing claimants in the thousands of
pending individual actions and class actions throughout Canada and lawyers
representing the federal government and the religious organizations but also lawyers
and other representatives, of aboriginal organizations such as the Inuvialuit Regional
Corporation, Nunavut Tunngavik Inc., Assembly of First Nations, etc.

[18] TheAgreement-in-Principlewas approved by thefederal government and led to
the execution of the Settlement Agreement on May 8, 2006. The SettlementAgreement
itself comprises approximately 800 pages, inclusive of appendices and schedules.

[19] It is an understatement to say that the results achieved by the parties to these
negotiations are impressive.

[20] Article 16.01 of the Settlement Agreement states that the Agreement is
conditional upon the approval of each of nine named Courts in Canada (including this
Court) in substantially the same terms and conditions.

[21] Asitismy intentionto grant approval, | seeno purposein reviewingwithin these
reasons further details of this comprehensive Settlement Agreement. Inany event, the
document is part of the public record on the Court file.

[22] | turnto therequest for certification of the within proceedings as a class action.
In contrast to many jurisdictions in Canada which have specific class proceedings
statutes, there is no such legislation in the Northwest Territories. Thereis provision,
however, in the Rules of Court and inthe common law jurisprudencefor aclassaction
or representative action such as contemplated both in the within proceedings
commenced in 2005 and in the proposed Amended Statement of Claim.

[23] Rule62 states:

Where numerous persons have acommon interest in the subject of anintendedaction,
one or more of those persons may sue or be sued or may be authorized by the Court to
defend on behalf of or for the benefit of all.
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[24] InWestern Canadian Shopping Centresv. Dutton, 2001 SCC 46, the Supreme
Court of Canadaprovided guidancetotrial courtswhen determiningwhetherto alowa
lawsuit to proceed as a class action. It issignificant that the Dutton decision involved
theinterpretation of thethen equivalent Rulein Albertato our Rule 62. 1t washeld that
In assessing the suitability of a Court proceeding for certification asaclass action, the
Court must be satisfied that:

(1) theproposed “class’ must be capable of clear definition;
(2) theremust beissues of fact or law common to all class members,

(3  with regard to the common issues, success for one class member must mean
successfor al. (All members of the class must benefit from the successful
prosecution of the action, although not necessarily to the same extent. A
class action should not be alowed if class members have conflicting
Interests);

(4) the proposed class representative must adequately represent the class.

[25] Upon due consideration of the comprehensive material before the Court on this
application, including the proposed Amended Statement of Claim. | am satisfied that
these requirements are met.

[26] Allowing thisproceeding to continue (as proposed in the Amended Statementof
Claim) as a class action offers many advantages over a multiplicity of individual
lawsuitsin this Court. As stated in Dutton, these include:

(@) theclassaction servesjudicial economy by avoiding unnecessary duplication n
fact-finding and legal analysis, and

(b) by alowing fixed litigation costs to be divided over alarge number of planiffs
the class action improves accessto justi ce by makingeconomical the prosecution
of claimsthat would otherwise be too costly to prosecute individually.

[27] | turn now to that part of the application before the Court wherein the Court is
asked to approve the Settlement Agreement.
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To my knowledge, no previous decision of this Court has considered the criteria

for approval of an agreement which would settleaclassaction. As| understandit, in
those jurisdictions where class proceedings legidation exists, it is a statutory
requirement that a class action can only be settled with the approval of the Court.
Counsel on this application have kindly referred me to anumber of decisions, notably
from British Columbiaand Ontario, which have considered the principles which come
into play in exercising thisjudicial discretion. Fromareview of thosedecisions,| glean
the following principles:

(@

(b)

(©)

(d)

(€)

(f)

To approve asettlement, the Court must be satisfied that it isfair, reasonableand
in the best interests of the class.

“Fairness’ is not a standard of perfection.

“Reasonableness” allowsfor arange of possibleresolutions. To be approved, a
settlement need only fall within a*zone or range of reasonableness’.

In its assessment of the proposed settlement, the Court’s focus must be the
Impact on the class as awhole, and not the perspective of, or the demands of, an
individual class member.

When the proposed settlement istheresult of arms-length negotiationsinvolving
experienced counsel representing the class of plaintiffs, there is a strong
presumption of fairness.

Whileit isnot for the Court to simply “rubber-stamp” a settlement proposal, itis
not the Court’s role to substitute its own judgment for that of the parties who
negotiated the settlement at arm’ slength, to re-write or modify the terms of the
proposed settlement, nor to unduly dissect the proposedsettlement withaview to
perfection in every respect.

Dabbsv. Sun Life[1998] O.J. No. 2811

Parsonsv. Red Cross[1999] O.J. No. 3572

Knudsen v. Consolidated Food 2001 BCSC 1837

Vitapharm v. Hoffman-LaRoche[2005] O.J. No. 1118

Nunesv. Air Transat [2005] O.J. No. 2527



Page: 11

[29] | have considered carefully all of these principles as applied to the present
application. | aso take particular note of the risk of recovery or success if this
settlement is regjected and the litigation continues in the normal course, given its
complexity, the novel nature of some of the causes of action, limitation issues, the
history of protracted and unproductive litigation in the past 10-15 years, the
overwhelming costs of litigation in today’ s society, etc.

[30] Intheresult,itisabundantly clear to methat thissettlementisinthebestinterests
of the proposed class memberswhen comparedto thealternativeof therisks, thedelays,
and the costs of litigation. The terms of the Settlement Agreement are fair and
reasonable. Those proposed class memberswho are dissatisfied with the terms of the
Settlement Agreement have the right, under its terms, to opt out of the Settlement
Agreement and pursue their own individual claim in their own way.

[31] Accordingly, | grant the orders sought, substantially in the form of the draft
orders submitted by counsel and marked as exhibits 1, 2,and 3 on the hearing of the
application.

[32] Inconcluding these reasons on the main application before the Court, | wish to
commend counsel responsible for preparation and filing of the Pre-hearing Briefs,
These briefs were well done, and of much assistance to the Court.

[33] Findly, | turn briefly to a separate, peripheral Notice of Motion which was
ostensibly beforethe Court at the October 3-4 hearing. | refer toaNoticeof Motion put
forward on behalf of the Defendant Attorney-General of Canada, dated September 29,
2006 and attached to a fax letter from Michele Annich, counsel for the Attorney-
General of Canada. The motion seeks to strike part or al of the affidavit of Donald
Outerbridgefiled with the Court on September28, 2006. The Outerbridgeaffidavit was
submitted to the Court by the Merchant Law Group on September 28, 2006.

There was no one before the Court on the October 3-4 hearing asking the Court to do
anything in particular with the Outerbridge affidavit. Accordingly | madeno reference
to the Outerbridge affidavit and therefore | need not consider the Notice of Motion of
the Attorney-General of Canadain relation thereto.
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J.E. Richard,
JS.C.

Dated at Yellowknife, NT
this 15th day of January, 2007.

Counsd:

Janice Payne, representing the Plaintiff, and Nunavut Tunngavikinc., andthe proposed
Plaintiffs.

Kirk Baert, representing the Plaintiff, and the National Consortium, and the proposed
Plaintiffs.

Celeste Poltak, representing the Plaintiff, and the National Consortium, and the
proposed Plaintiffs.

Steven Cooper, representing proposed Plaintiffs

Dale Cunningham, representing proposed Plaintiffs

LauraY oung, representing the Assembly of First Nations

Catherine Coughlan, representing the Attorney-General of Canada
Michele Annich, representing the Attorney-General of Canada
Alexander Pettingill, representing some proposed Church Defendants

Rod Donlevy, representing some proposed Church Defendants



