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REASONS FOR JUDGMENT

This is an application by the Government of the Northwest Territories
(“GNWT") seeking dismissal of thewithin applicationfor judicial review. The
application for judicia review arises from an arbitration which in turn arose
fromagrievanceby Mr. del Valle. Themainissueiswhether Mr. del Vallehas
standing to pursue the application on behalf of the Public Service Alliance of
Canada (“PSAC”) or on hisown behalf. PSAC was not separately represented
on this application for dismissal.

Background

[2]

Mr. del Vallewas an employeeof the GNWT and amember of PSAC. Hewas
laid off and grieved the way that the GNWT dealt with his priority status for
other positions. Hisgrievancewastakento arbitration by PSAC. By anaward
dated October 6, 2004, the Arbitrator dismissed the grievance on the meritsand
also as having been filed beyond the time limits set out in the collective
agreement. Theaward indicatesthat PSAC was representedby counseland that
Mr. del Valle was awitness at the arbitration hearing.
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On November 5, 2004, PSAC through its local counsel filed an originating
notice seeking judicial review of thearbitrationaward. Thepartiesnamed inthe
originating notice were, and still are, PSAC as applicant and the GNWT as
respondent.

On November 19, 2004, the return date in the originating notice, PSAC’ slocal
counsel appeared in Supreme Court Chambers. He advised the Court that
service of the originating notice had not yet been effected on either the GNWT
or the Arbitrator. He advised further that PSAC “is not going to proceed with
this. They’re going to alow the grievor, Vaughn del Valle, to proceed with it
on hisown, and he is going to proceed as an unrepresented litigant”. Counsel
aso advised the Court that PSAC had commenced the judicia review
proceedings at Mr. del Valle s request to meet the 30 day time limit for filing
under the Rules of Court. He asked that the proceedings be adjourned sine die
and said that Mr. del Vale would be informed that he had to proceed with
service,

In December 2004, local counsel for PSAC filed a notice of intention to cease
acting. That notice showsthe last known address for PSAC in care of Mr. del
Vale.

The GNWT and the Arbitrator were not served with the originating notice by
Mr. del Valle until approximately the last week of February 2005. The
Arbitrator corresponded with counsel for the GNWT, indicating that he had the
original copy of the award, but none of the materialsfiled by the partiesin the
arbitration, having disposed of them once the gppeal period had expired. He
also indicated that copies only, not originals, of documents had been filed and
that no arrangements had been made by the parties to the arbitration for the
evidence taken to be recorded or transcribed. The Arbitrator has not made a
return of the record to this Court nor has he filed anything with this Court to
comply with Rule 598(3) in explanation of the absence of arecord as required
by Rule 598(1).

In September 2006, Mr. del Vallefiled anoticeof motionsubtitled” Application
for Judicial Review”, in which further grounds for judicial review are set out
and further relief issought in the form of summary judgment, ahearing de novo
in this Court and adirection that the L egidlative Assembly Management Board
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conduct certaininvestigations. The notice of motionwas filedintheproceeding
commenced by PSAC’ s originating notice.

In October 2006, the GNWT filed its application for dismissal of the judicial
review proceedings.

The grounds relied on by the GNWT in support of its application for dismissal
are that (i) Mr. del Vale has no standing to represent PSAC in the judicial
review proceedings or to pursue them in hisown name; (ii) failure to serve the
originating notice within the time limit in the Rules of Court has resulted in
prejudice; and (iii) therelief sought in Mr. del Valle’ snotice of motion exceeds
what is available on ajudicia review.

Does Mr. del Valle have standing to pursue the judicial review application?

[10]

[11]

[12]

The GNWT arguesthat Mr. Del Valle does not have standing to proceed with
the judicial review application, either on behalf of PSAC or in his own name.
The GNWT arguesthat since only PSA C asthe union can submit agrievanceto
arbitration, only it can seek judicia review of the result of that arbitration,
relying in particular on Yashin v. National Hockey League (2000), 192 D.L.R.
(4th) 747 (Ont. Sup. Ct. Jus.). GNWT also objectsto Mr. del Valle, whoisnot a
lawyer, being permitted to represent PSAC.

Mr. del Vallearguesthat he has been authorized by PSAC to pursuethejudicial
review initsname; in that regard he relies on certaindocumentationfrom PSAC
to which | will refer. Alternatively, he argues that he can proceed in his own
name as the employeewho brought the grievanceforward. Hedistinguisheshis
situation from cases such as Yashin, where the union did not support thejudicial
review application.

To date, no application has been brought to substituteMr. del Vallefor PSACas
the named applicant in thismatter. Mr. del Vale madeit clear in hisargument
that he prefers that PSAC remain the applicant. He relies in part on the
submission made by PSAC’ slocal counselin Chamberson November19, 2004,
to which | have referred above.
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Mr. del Valeasorelieson aletter he recelved from Ottawa counsel for PSAC.

The letter, dated December 13, 2004, statesin part:

[14]

[15]

The PSAC instructed us to arrange for the issuance of ajudicial review
applicationinitsnamein respectof an arbitrationdecisioninvolvingyour
grievance. We understand that the PSAC has advised you that, whileitis
not prepared to support the judicial review application, it is prepared to
consent to you proceeding with that applicationinitsname. To that end
we retained [local counsel] in Y ellowknife to commence the process.

The second document relied on by Mr. del Valleis an affidavit by another of
PSAC's lawyers. It was filed as part of an “Authorizations and Precedents
Binder” rather than asan affidavit inthisaction, it lacksthe style of causeand it
has not been sworn before a person authorized to take oaths outside the
Northwest Territories as required by s. 67 of the Evidence Act, R.S.N.W.T.
1988, c. E-8. Nevertheless, | have reviewed it. The deponent of the affidavit

says:

1. The Public Service Alliance of Canada has no objection to Mr. del Valle's
pursuit of an application for judicial review in respect of the decision of
Arbitrator Allan Hope, Q.C., dated October 6, 2004.

2. In December, 2006, when Mr. Austin Marshall filed Notice of Intention to
Cease Acting with the Supreme Court of theNorthwestTerritories, the Public
Service Alliance of Canadawas aware of Mr. del Valle sintention to pursue
the application which had already been filed.

3. It isthe position of the Public Service Alliance of Canadathat Mr. del Valle
has standing in respect of thisapplication for judicial review inhisownright.

4, The Public Service Alliance of Canada will not object to a motion for an
amendment of the style of cause which would alow the application to
proceed with Mr. del Valle as the named applicant.

PSAC’ spositionthat Mr. del Valle has standingin respectof thisapplicationfor
judicial review in his own right is not helpful in that it cites no authority or
precedent in support of that position.
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| find PSAC’ s position contradictory and unclear. The remarks made by local
counsel in Chamberson November 19, 2004, especially thereferenceto Mr. del
Valle proceeding as an unrepresented litigant, and the affidavit suggest that it
was anticipated that Mr. del Valle would seek to be named as the sole applicant
on the judicial review application. However, the letter of December 13, 2004
could be interpreted to indicate that PSAC would continue to be the named
applicant. Although Mr. del Valle submitted that PSAC supports the
application, theletter saysthat PSAC isnot prepared to support the application.
It seems to me contradictory for PSAC to say that it will not support the
application but at the sametimethat it consentsto Mr. del Valleproceedingwith
the applicationin PSAC’sname. It may bethat the letter isawkwardly worded
and that the intent wasto say that PSA C consentsto Mr. del Valleproceedingin
his own name with the application that PSAC filed in itsname. It iscertainly
not clear to me what PSAC intended the relationship to be, if any, between it
and Mr. del Vallein regard to the judicial review application.

Mr. del Vale said in argument that his preference is for PSAC to remain the
applicant becauseit has moreresourcesthan hedoes. Thispointsup something
| find quite remarkable, that an organization as sophisticated as PSAC would
permit an individual who is not a lawyer to represent it on a judicial review
application. Solong as PSAC remainsaparty to theapplication it risksliability
for costs and it seems unlikely that it would be willing to risk that liability
without exercising any control over the proceedings, instead leaving themto a
non-lawyer. It isnot clear whether PSAC is even aware of the expanded relief
sought by Mr. del Vallein his notice of motion.

Also relevant to whether Mr. del Valle can or should be permitted to represent
PSAC isRule 7, which provides as follows:

7.(1) A party to a proceeding who is under disability or acts in a representative
capacity shall be represented by a solicitor.

(2) Unless otherwise ordered by the Court, a party that is a corporation shall be
represented by a solicitor.

(3) Any party other than onereferredto in subrule (1) or (2) may act in person or
be represented by a solicitor.
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(4) Notwithstanding subrules (1) and (2), the Court may grant audience to any
individual whereit considersit appropriate in the interests of justice.

Assuming that PSAC is not a corporation, it can act in person (for example, by
one of its officers) or be represented by a solicitor. Neither description applies
to Mr. del Valle.

Rule 7(4) may beread to apply only to the situationsin subsections (1) and (2).
However, even if Rule 7(4) can be said to apply to the situation at hand, | am
unable to conclude that it is appropriate in the interests of justice to allow Mr.
del Valleto represent PSAC when it is not clear to me that PSAC intends for
him to do so or that PSAC intends to remain the applicant in these proceedings
with all that entails. If PSAC does intend to remain as applicant, it has the
burden of convincing this Court why it should be permitted to appear other than
by a solicitor. It has filed nothing to discharge that burden. In these
circumstances, | would decline to permit Mr. del Valle to represent PSAC.

Mr. del Valle s aternate position is that he should be permitted to pursue the
judicial review application in his own name. Although he has not brought a
formal application to be substituted as the named applicant, | will deal with this
Issue asif he had brought such an application.

The employment of persons employed in the public service of the Northwest
Territories, both unionizedand non-unionized,is regul atedby the Public Service
Act, R.S.IN.W.T. 1988, c. P-16 as amended. For the unionized workforce, the
Act contemplates that the terms and conditions of employment will be
negotiated and set out in acollective bargaining agreement, whichisbindingon

the employer, the union and the members of the bargaining unit to which the
agreement applies: Hiltz v. Commissioner (Northwest Territories), [2003]

N.W.T.J. No. 52, 2003 NWTSC 48. The Act also requires that an agreement
providefor the determination of disputes, failing which they will be determined
by arbitration: s. 43.

The collective agreement applicableto Mr. del Valle's employment was made
between the Union of Northern Workers and the Government of the Northwest
Territories as represented by the Minister Responsible for the Public Service.
There is nothing before me explaining the relationship between the Union of
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Northern Workersand PSAC, but no issueswereraised in that regard, so | will
continueto refer to theunion as“PSAC”. Thecollectiveagreement providesfor
the adjustment of disputes and grievances. Although it does not preclude
employeesfrom “presenting’ grievanceswithout the assistanceof PSAC, it does
contain certain restrictions on their right to do so. In particular, article 37.14
providesthat an employeeshall have theright to present agrievance on matters
relating to the application or interpretation of the collective agreementprovided
he or she first obtains the authorization of the union prior to presenting such
grievance. PSAC, ontheother hand, under article 37.16, hastherighttoinitiate
and present a grievance to any level of management specified in the grievance
procedurerelated to the application or interpretation of the coll ectiveagreement
on behalf of one or more members of the union. Inthiscase, Mr. del Valle's
grievanceinvolved the application or interpretation of the collectiveagreement.

Article 37.19 of the collective agreement provides for arbitration:

37.19 Where a difference arises between the parties relating to the interpretation,
application or administration of this Agreement including any question asto
whether a matter is arbitrable or where an allegation is made that aterm or
condition of this Agreement has been violated, either of the partiesmay, after
exhausting the grievance procedure in this Article, notify the other party in
writing within twenty-one (21) days of the receipt of the reply at the Final
Level of hissher desire to submit the difference or allegation to arbitration
under the Public Service Act.

Mr. del Valle submitsthat as an employee, heisto be considered a party to the
collective agreement and a party to the arbitration, from which, he argues, it
follows that he can seek judicial review of the decision of the Arbitrator.

The collective agreement does not define the term “party” or “parties’.
However, the agreement is stated to be made between only two parties: the
employer GNWT and the union. By article 3.01, the GNWT recognizes the
union asthe exclusive bargaining agent for all employeesin thebargainingunit.
Mr. del Vallerelies on article 4.01, which provides that the provisions of the
collective agreement apply to the union, the employees and the employer.
However, article 4.01 does not, in my view, make each individual employee a
party to the agreement; it is the union representing them that is the party.
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The language of article 37.19 (“either of the parties may ... notify the other
party”) suggeststhat it refersto only two parties, those being the signatoriesto
the collective agreement, the GNWT and the union. Also supportive of this
interpretation is article 37.24, which provides that where a party has failed to
comply with any of the terms of the arbitrator’'s decision, either party or
employee affected by the decision make take certain steps. That language
clearly differentiates between the parties and an employee. Further, article A
10.E of Appendix 10 to the collective agreement starts off by referring to, “ The
parties to this Collective Agreement, the Government of the Northwest
Territories and the Union, ...”.

| conclude that as an employee, Mr. del Valle is not a party for purposes of
article 37.19. The partiesto arbitration under the collective agreement are the
GNWT and theunion. That doesnot changeevenif, asMr. del Valleclaims, it
was he who originally filed the grievance rather than PSAC. A right tofilea
grievance does not entail a right to take that grievance to arbitration and the
collectiveagreement clearly statesthat only the parties- the GNWT and PSAC -
can do the latter.

The GNWT relies on Yashin v. National Hockey League (2000), 192 D.L.R.
(4™ 747 (Ont. Sup. Ct. Jus.) and Canadian Union of Public Employees, Local
59 v. Saskatoon (City), 2001 SKCA 67. Both of those cases recognize the
labour law principle that where, under the terms of a collective agreement, the
union is recognized as the sole bargaining agent for the employees, any
individual right to contract and negotiate directly with individual unionized
employees has been removed. They also recognize that where the only parties
to the collective agreement and to the submission to arbitrationare the employer
and the union, the individua employee does not have status to attack the
arbitration award.

In Canadian Union of Public Employees, Local 59, the Saskatchewan Court of
Appeal noted that there were no special circumstances that would confer
standing on the employee to pursue appeal proceedings where the union had
decided against it.



[31]

[32]

[33]

[34]

IMaye: 10

In theYashin case, where the union had decided not to seek judicialreview of an
arbitrator’ saward, it was held that theindividual union memberhad no standing
to do so. InYashin, the Court reviewsanumber of cases setting out the general
principlethat our system of collective bargaining is based on representation by
the union, not individual employees. It also citesthe following passage by the
Honourable George Adamsin his text Canadian Labour Law:

Ingeneral, and subject to exceptions, unlessthe collectiveagreement itself expressly
grantsindividual employeestheright to pursue amatter to arbitration, only theunion
or the employer may do so and only the union or employer have standing as of right
to make an application for judicial review of any decision resulting from the
arbitration proceedings. This flows from the recognition that the parties to the
collective agreement are the trade union and the employer and that individual
employees have no independent contractual status.

In Yashin, two exceptions to the above principle are cited. Thefirst is where
there is evidence of unfair representation by or a reasonable apprehension of
Inadequate representation by the union. The second iswherethereisaconflict
of interest between the union and the employee. It was not shown in this case
that either of the exceptions applies.

Mr. del Valle sought to distinguish Yashin on the basis that the union did not
support thejudicial review application there, whileit doesin this case. But the
December 13, 2004 letter from PSAC’ s counsel clearly statesthat the unionis
not prepared to support the application.

Mr. del Vallerelieson anumber of cases, which | have reviewed, among them
Noél v. Société d’ énergiedela Baie James, [2001] 2 S.C.R. 207, 2001 SCC 39.
While Noél dealsin part with issues arising from the provisions of the Quebec
Code of Civil Procedure, the case is similar to this one because the employee
sought judicial review of the award of an arbitratormade under the provisions of
the collective agreement where the union had declined to proceed. In its
decision, the Supreme Court referred to the monopoly that the union is granted
over representation as one of the fundamental principles of labour law across
Canada. It pointed out that because of itsexclusive representation function, the
presence of the union erects a screen between the employer and the employees.
The employer loses the option of negotiating different conditions of



[35]

[36]

[37]

IMoye: 11

employment with individual employees. What the employer gains is the
prospect that the problems negotiated and resolved with the union will remain
resolved and will not be reopened in an untimely manner on theinitiative of a
group of employees, or even asingle employee [paragraphs 41, 42 and 44].

Administering the collective agreement is one of the union’s essentia roles.
The Court did note [paragraph 45] that collective agreementsmay recognizethe
right of employees to file grievances and take them to certain levels, even to
arbitration, or to participate directly in grievances as parties. That was not the
caseinNod. Anditisnot thecasehere, for thereasons| have explainedearlier.
In the collective agreement in this case, the arbitration processis controlled by
the union.

Ultimately, in Noé, the Court decided that the employee did not have the
necessary “interest” to seek judicia review of the arbitrator’s decision. A
restriction on the concept of interest wasjustified because of the need to respect
the collective framework of the labour relations system, theroles of the players
in that system and the employer’ sreasonabl e expectatiors | paragraph68]. It has
not been shown that any lessrestricted concept of interest should be applied in
this caseto give Mr. del Valle standing.

| have not lost sight of the fact that Mr. del Valle claimsto have the support of
PSAC in pursuing the judicia review application. But for the reasons | have
aready referred to, it is not clear that PSA C supportsthe application and it has
made at | east one statement (in theletter of December 13, 2004) that it doesnot.
In my view it is inconsistent, barring some unusual circumstances, with the
relationship between the union and the employer and the union’s status as
exclusive representative of the employees, for the union to declineto pursue an
applicationfor judicial review but encourage and support an employeein doing
so on hisown. So evenif it could be said with certainty that PSAC supports
Mr. del Valle in proceeding (in which case one would expect PSAC to have
addressed the issues raised in Yashin and Noél), that factor would not be
determinative.
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Mr. del Vallealso submitted that he has standing to pursue an application under
S. 28 of the Arbitration Act, R.SN.W.T. 1988, c. A-5, which provides as
follows:

28. (1) Whether or not asubmission providesfor an appeal from an award, apartyto
asubmission or aperson claiming under that party may apply to ajudgeto set
aside an award on the grounds that

@ an arbitrator or umpire has misconducted himself or
herself, or

(b) an arbitration or an award has been improperly
procured, and the judge may, in the discretion of the judge,
dismiss the application or set aside the award ...

Mr. del Valle submitsthat he hastheright to pursue as. 28(1) applicationas*“a
person claiming under” PSAC. However, in order to have standing asaperson
claiming under PSAC, he must have the same right PSAC has to bring the
application as would, for example, a successor union that took on all PSAC’'s
rights and obligations. Under the collective agreement, Mr. del Valle does not
have the same rights and obligations PSAC has. Thisarisesfromthe principle
in article 3.01 of the collective agreement. PSAC is the exclusive bargaining
agent for all the employeesin the bargaining unit. Just as Mr. del Valle could
not, as an individual employee, bargain with the GNWT, he cannot “claim
under” PSAC aright to set aside the arbitration award to which only PSAC and
the GNWT were parties. Nor can he claim under PSAC relief that PSAC has
not claimed; PSAC decided to proceed by way of ajudicial review application,
not under s.28.

Accordingly, | findthat Mr. del Valle doesnot have standing or statusto pursue
thejudicial review application, or as. 28 application, in his own name.
Although | have concluded that Mr. del Valle does not have standing, | am not
persuaded that the appropriaterelief isto dismissthe application. PSAC isstill
the named applicant. | will give PSAC time to determine whether it intendsto
proceed as set out at the end of these reasons.
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Asaresult of theabovedecision, | will deal only briefly with the other grounds
relied on by the GNWT.

Thefailure to serve the originating notice within the timelimitsin the Rules of Court

[43]

[44]

[45]

[46]

Although the originating notice was filed within 30 days of the Arbitrator’s
decision in compliance with Rule 596(1), it was not served within that time as
the Rule also requires.

| would not have allowed the GNWT’ s application for dismissal on thisground
aone. The delay involved in serving the judicial review application was less
than three months. The only prejudicealleged by the GNWT isthefact that the
Arbitrator no longer has a record and counsel and Mr. del Valle have been
unable to agree on arecord.

Thelack of arecord of thetestimony given at the arbitrationhearing hasnothing
to do with the lateness of service; the parties to the arbitration did not make
arrangements for recording of the evidence. Regarding any documents,
according to the Arbitrator’ s letter to GNWT counsel, only copies were filed.
Thereisno evidence before me asto whether any attempt was madeto ascertain
whether PSAC and the GNWT could agree on what those documents were or
whether PSAC could assist in compiling arecord. Had that step been taken, it
may be that the Court could have settled the record on an application to do so,
which it appears was contemplated at one time.

Inmy view, the GNWT has not established the prejudiceit clams. Thisground
does, however, reflect another difficulty in the position that Mr. del Valleis
advocating. PSAC had carriage of the arbitration and woul d have decided what
was presented in support of the grievance. PSAC has knowledge of what was
filed and apparently decided not to request recording and transcription of the
hearing. Whether the voluminous documentationfiled by Mr. del Valleonthis
application was before the arbitrator is not clear. As | will refer to below, a
judicial review is not a hearing de novo, it is a review of the record that was
before the arbitrator and the arbitrator’s decision. Mr. del Valle wants to go
beyond that, which may involverevisiting decisions made by PSAC relevant to
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thearbitration. | need not decide definitively whether that isthe situation, but it
pointsup adifficulty with the approach that Mr. del Valleand PSA C havetaken
with respect to the judicial review application.

Therelief sought in Mr. del Vall€' s notice of motion

[47] Thefina ground on which the GNWT seeks dismissal is stated as substantial

[48]

[49]

non-compliance with Part 44 of the Rules of Court. The GNWT saysthat the
relief sought in the notice of motion filed by Mr. del Valle on September 8,
2006 goes beyond what is allowable by Part 44 and by the scope of judicial

review generaly. It cites Rule 592, contained in Part 44, which provides as
follows:

592. (1) A proceeding under this Part shall be known as an application for
judicial review.

2 On an application for judicia review, the Court may grant any relief
that the applicant would be entitled to in a proceeding for any one or
more of the following remedies:

@ an order in the nature of mandamus, prohibition,
certiorari, quo warranto or habeus corpus,

(b) adeclaration or injunction.

The GNWT submits that the relief sought by Mr. del Valle in his notice of
motion and his exhibit binder is akin to a hearing de novo rather than judicial
review of an arbitration award. The GNWT aso submitsthat itisprejudicedin

that it would require directions from the Court to appropriately respond to the
material filed.

Sincetherelief claimed must be set out in the pleadings, | need ook only to the
originating notice filed by PSAC and Mr. del Valles notice of motion. A

litigant cannot expand therelief he or she seeks by includingthingsin an exhibit
binder.
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The originating notice clearly seeksjudicial review of the Arbitrator’ s October
6, 2004 decision based on alleged errorsin hisfindingsand hisinterpretation of
the collective agreement. It asksthat the award be quashed.

Mr. del Valle' snotice of motion seeksan order for judicial review in the nature
of certiorari quashing the award and also the following:

1. Removal into this Court of the award and “all things touching the matter”;

2. An order pursuant to Article 28(1) of the Arbitration Act to set aside the
award;

3. It adds as a further ground that the arbitrator ignored a number of factors,
mainly allegations of misconduct by the GNWT;

4, An order in the nature of a declaration of summary judgment;
5. In the alternative to paragraph 4, judicial review in the form of a hearingde
novo;

6. An order in lieu of mandamus, directing that the Legidative Assembly
Management Board commence an investigation into misconduct on the part
of officials of the GNWT;

7. If the relief in paragraphs 4 and 5 is not ordered, an order in lieu of
mandamus, removing the arbitrator and directing the GNWT and PSAC to

expediently choose anew arbitrator from thelist in the collective agreement
and that arehearing of the grievance be held.

Mr. del Valemadeit clear in hissubmissionsthat what hereally wantsisatrial
in this Court of the issues he raises, including issues that may not have been
raised before the arbitrator. He relies on Weber v. Ontario Hydro, [1995] 2
S.C.R. 929. However, that case doesnot assist Mr. del Valleasit indicatesthat
where there is a collective bargaining regime and provision for arbitration in
place, adispute which, initsessential character, arises from the interpretation,
application, administration or violation of the collective agreement, is to be
resolved by arbitration, not in the courts.
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The issues that are properly part of the judicial review application arise out of
Mr. del Valle sgrievance and the interpretation, application or violation of the
collectiveagreement. Therefore, the Court’sroleisrestricted tojudicial review
of the arbitration award and does not extend to conducting a new hearing into
the matters which were the subject matter of the arbitration: see also Goudie .
Ottawa (City), [2003] 1 S.C.R. 141. For this reason, the relief sought in
paragraph 5 of the notice of motionisnot available. Nor issummary judgment,
claimed in paragraph 4, available on ajudicial review.

Paragraph 6 raises a matter outside the scope of judicial review of the
arbitrator’s award and so is not relief available in the context of the judicial
review application.

Paragraphs 1, 3and 7 are all itemsof relief that can be considered on ajudicial
review application. In that regard, | interpret what is sought in paragraph 1 as
simply the return of the record.

The relief sought in paragraph 2 has been dealt with in my reasons on the
standingissue. Although PSAC hasstanding to put forward aclaim under s. 28
of the Arbitration Act, Mr. del Valle does not.

The inclusion of some unavailable heads of relief is not, however, areason to
dismissthe judicial review application in itsentirety. Instead, the appropriate
course of action would have been to strike out the claimsthat are not available.

Summary of decision

[58]

My decision istherefore as follows:

1. Mr. del Vdledoesnot have standing to pursuethejudicial review
application on behalf of PSAC or on his own behalf;
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2. The order resulting from this decisionisto be served on PSAC at
itsmain office. Should PSA C not take any action on therecord to pursue
thejudicial review application within 45 days of the date of serviceof the
order upon it, the judicial review application will stand dismissed.

V.A. Schuler
JS.C.

Dated at Yellowknife, NT, this
12" day of March 2007

Mr. Vaughn del Valle appearing

for himself and seeking to appear for the Public
Service Alliance of Canada

Counsel for the Respondent: John Holden
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