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IN THE SUPREME COURT OF THE NORTHWEST TERRI TORI ES

IN THE MATTER OF:

HER MAJESTY THE QUEEN

TYLER SAMUEL GREEN

Transcript of the Oral Reasons for Sentence delivered
by the Honourable Justice L.A. M Charbonneau, sitting

at Tuktoyaktuk, in the Northwest Territories, on

February 20th, A.D. 2007.

APPEARANCES:
M. B. Lepage: Counsel for the Crown
Ms. K. Payne: Counsel for the Accused

(Charges under s. 249(1)(a), 268, 267(a) C C.)
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THE COURT: Tyl er Green was convicted this

afternoon after a trial of three crimninal
charges, all stemrming froman incident that
occurred on Decenber 9th, 2005. M. Geen was
convicted of driving a motor vehicle in a manner
dangerous to the public, he was convicted of an
aggravated assault by woundi ng Di anond

Kl engenberg and of an assault with a knife,

agai n, agai nst Di anond Kl engenber g.

| referred to the evidence of the trial a
little bit earlier today in delivering nmy reasons
for convicting M. Green, and | will not refer to
everything in detail again, but, for the record,

I will just briefly summarize the facts for which
M. Geen has now been convi ct ed.

As | have said already, these events
happened on the 9th of Decenber, 2005, just over
a year ago. Dianond Kl engenberg, in the early
nmorni ng hours of that date, went to the house of
Gal e Jacobson here in Tuktoyaktuk. A short tine
after he got there, M. Geen cane to the house
for, really, an unknown reason, becane rowdy and
upset, got a pocket knife out and started waving
it at M. Klengenberg. He eventually stabbed him
on the side as well as on his wist. The stab on
the wrist happened as M. Kl engenberg was trying

to defend hinself.
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The evidence was also that M. G een nade
certain threats to M. Kl engenberg as he was
doing this. M. Kl engenberg ran to another part
of the house, hoping to be able to leap through a
wi ndow, but he was not able to do that. He hid
in the bathroom and M. Geen continued trying
to attack him stabbing at the door. Eventually,
when anot her person came to the house,

M. Kl engenberg was able to | eave, but that was
not the end of the incident, because M. G een
then got on a snow machi ne and chased

M. Kl engenberg trying to, essentially, run him
over. M. Kl engenberg had to hide behind a pole
on the side of the road and was eventually able
to run to another house where he was able to cal
the poli ce.

There is evidence before the Court that the
cut to M. Klengenberg's wist was about one
centinmetre long, although it did not damage any
nerves. The cut to his side was about two
centinetres long. The doctor neasured it up to
six or seven centinetres deep. It stopped there.
The RCWP officer who testified at the trial said
that at the nursing station the nursing staff
observed that the cut was possibly as deep as
ni ne centinmetres.

It does not really matter how many
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1 centinetres the cut was at this point. It is

2 clear that this was a serious injury. It is

3 truly a matter of pure luck that the Court did

4 not hear this matter dealing with a homcide.

5 M. Lepage has referred to other cases fromthis
6 region and, indeed, in this jurisdiction where

7 this very type of incident has |ed

8 unfortunately, to the victimof the assault

9 dyi ng, and everybody in this case is very |ucky
10 that this was not what happened in this case

11 M. Geen has a record, which has been filed
12 as an exhibit. It is arelatively |engthy

13 record, although the entries on that record are
14 not for crimes of violence. | do note that in
15 2002 he received a significant jail termof 23
16 nmont hs' i npri sonment on an of fence of break and
17 enter and conmit an indictable offence, but | do
18 not know what indictable offence was conmitted at
19 that time. | have been told that M. Geen's

20 prior convictions are all for property related
21 matters, but certainly that was a significant

22 sentence that he received in 2002, a sentence

23 very close to the penitentiary range.

24 I am bound to consider all the principles of
25 sentencing in deciding what a fit sentence would
26 be for these offences, and I will not read them
27 out loud, but | have considered the principles
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set out in section 718, 718.1, 718.2 of the
Criminal Code. | wll say sinmply that - and
thi nk both counsel agree on this - deterrence and
denunci ation are very inportant sentencing
principles in a case like this where violence is
used and serious injuries are inflicted on
anot her person.

I have to recogni ze al so, however, that
M. Geen is still a very young man, and | do not
t hi nk anyone can or should | ose sight of the

principle of rehabilitation in trying to arrive

at afit sentence. It is upto M. Geento
deci de whether this will be a turning point in
his life. | have heard fromhis | awer, and

bel i eve that he has taken certain positive steps
recently.

The Court knows it is not always easy to
turn things around, but it is ny sincere hope
that M. Green will use this, all these
unfortunate events, as a turning point and that
in the future he will pursue his goals and that
he will becone known for his skills as a trades
person, his talents, anything good he m ght do
for his famly or his comunity, and that he will
no | onger be known because he appears before the
courts.

There are specific issues that have been
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raised that | nust now address. The first is an
i ssue that was raised by M. Geen's counsel

about whet her the principle of double jeopardy,
sonetines referred to as the Kienapple principle,
applies in this case and, if so, what | should do
as a result. M understanding of that |ega
principle is that a person should not be
convicted for two separate offences if the | ega
elenents of the two are the sane and if the
underlying facts that support the convictions are
t he sane.

In this case, | accept defence's subm ssion
that the underlying facts or evidence alleged in
support of the two offences are the sane, but |
do not agree that the legal principles are the
sanme, because the assault with a weapon charge
i ncl udes an el enent of use of a weapon; whereas
t he aggravated assault charge does not
necessarily include the use of a weapon. It
certainly does not necessarily include the use of
a knife and is particularized in this case as an
aggravat ed assault by woundi ng.

But, having said that, | amcertainly in
agreenent that this whole incident was a
continuing incident. | think it is appropriate,
certainly, to take that into account in exam ning

the totality principle and whether it is
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appropriate to inpose concurrent sentences. |
find that it is appropriate for the sentences on
the aggravated assault and the assault with a
weapon certainly to be concurrent for that
reason.

Def ence counsel has raised the fact of how
that mght be interpreted in the future and the

possibility that this m ght have been an exanple

of overcharging. | do not really want to conment
on the issue of overcharging. It is not the
Court's role. | know that in some instances the

addition of a charge is sonetines based on the
fact that part of what is alleged to have
happened is not an included offence in the main
charge. So in this case assault with a knife
woul d not have been an included offence on the
aggravated assault charge, and that may be why
that charge is there.

But, in any event, as | have already said, |
agree with the submission that it is inportant to
keep in mnd that these were closely connected.
| hope that by inposing a concurrent sentence it
will clearly signal to future courts, although
really sincerely hope other no court will ever
have to sentence M. Green again, but | hope that
the inposition of concurrent sentences wll

signal that this all flowed fromthe same
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i nci dent.

The next issue | have to consider is the
defence's request for the Court to consider the
i mposition of a conditional sentence. | think
def ence counsel presented that request in a
fairly realistic way in the sense that she
acknowl edged that there were difficulties with
that request. | have considered the request.
Even apart fromthe question of what is the
appropriate range for these offences, when | | ook
at section 742.1 of the Criminal Code, it talks
about when the Court can inpose a conditiona
sentence. In order to do so, | would have to be
satisfied that serving the sentence in the
conmuni ty woul d not endanger the safety of the
comunity and woul d be consistent with the
fundanental purpose and principles of sentencing.

In this case, | cannot ignore that
M. Geen's crimnal record includes a number of
convictions for failure to comply with court
orders. | cannot ignore the fact that he has
been before the courts nmany tines, | amsure has
heard many tines from Judges that he should stop
conmitting of fences, and he has been before the
courts several tinmes. That, conbined with the
very serious nature of these offences and the

i nportance of deterrence and denunciation in this
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case, has led ne to the conclusion that a
conditional sentence would not be appropriate in
the circunstances of this case, bearing in nmnd
that this was an unprovoked, really unexpl ai nabl e
assault that appears to have been at least in
part fuelled by al cohol, and that M. Geen has
acknow edged that he has an al cohol problem

Any Court inposing sentence has to consider
the circunmstances of the offence, the
circunstances of the offender. The aggravating
factors with respect to this offence, apart from
the record, to the extent that it is somewhat
related to driving of fences, but the main
aggravating factors are that this was an
unprovoked assault and that the conduct was
persistent. It is very clear fromthe brief
summary of the facts that | have just laid out
that M. Kl engenberg made various attenpts to get
away fromthe situation and that M. Geen was
quite persistent in his efforts to harm him

The use of a potentially |lethal weapon is
also a serious factor for the Court to consider
Crines of violence are often |abelled as serious,
but, obviously, any time a weapon is introduced
it sinply escalates the risk and it escalates, in
ny view, the bl aneworthiness of the offender

| have consi dered whether there are
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mtigating factors in this case, and | really do
not think there are many, at least as far as the
crime is concerned. Now, that does not mean that
I do not think anything positive can be said
about M. Geen. As | have said, | do accept
that he has made these recent efforts and that he
sincerely wants to change the path that he is on.
He cannot and shoul d not be punished for having
had a trial. It was his right to have a trial
Al it means is that he cannot benefit fromthe
mtigating effect of a guilty plea, but that is
where it stops, in ny view

Assessi ng what the proper range is for any
given offence is a bit of an elusive concept
sometinmes. An attack with a knife is always
serious. Unfortunately, it is not a unique or
rare occurrence in this jurisdiction. Crown
counsel has referred to the case of R v. Itsi
and has asked nme to take into consideration the
range found to be applicable in that case.

I have to say that there are a few reasons
why | nust be very cautious about relying to any
extent on the range advanced in that case. The
first is that M. Itsi - and this is apparent
fromthe decision at the trial level - had a
nunber of prior convictions for crines of

vi ol ence, and that was obviously sonething that
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was of concern to the Court. But, nore

i mportantly, the Court of Appeal of the Northwest
Territories reversed the decision inposed at
trial and reduced M. Itsi's sentence, | believe
to a termof two years, largely because of his
young age.

Now, there are also differences about the
circunstances of the offences. Not all of those
differences are favourable to M. G een, because
in the Itsi case there had been two groups of
peopl e that basically engaged in a fight, so it
was not an unprovoked assault. But overall
especially considering the sentence was
ultimately reduced in a case that involved
someone who had a record with entries for
convictions for crinmes of violence, | cannot
really, in my respectful view, be guided by the
range referred to in that case.

The paranmount factors that | nust consider
as | have already said, are deterrence and
denunci ation, but | nust also take into account
the inmportance of trying to support M. Geen's
rehabilitation. G ven, however, the seriousness
of the injuries and the persistence of the
conduct, | amunable to agree with the range
advanced by defence counsel, but | am persuaded

by those submi ssions that | shoul d exercise as

Court Reporters

10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Oficial

much restraint as | possibly can in sentencing
M. Geen and hope that he will take advantage of
what | consider to be the Court's |eniency.

Al t hough he may not feel very |ucky today
and al though what ever sentence | inpose, | know,
will feel like a long one to himand his fanily,

I can only hope that it will nake himrealize
just how serious this behaviour was. It has been
said that he has difficulty accepting that he
woul d behave in this way, but the fact that he
did should really be the nost conpelling reason
for himto change his ways, rem nd hinself that
M. Kl engenberg could have died, and in that
sense, as | have said already, everyone involved
in this case was |ucky.

M. Geen, it really is up to you now It
is your decision fromnow on to deci de whet her
t hese past years and this record that has been
filed is going to end with today's date, February
20th, 2007. Because | amsure that if you set
your mnd to it, you can actually use the rest of
your life - and you have a | ot of years ahead of
you - you can use it in a productive way, and
amsure you will feel nmuch better than you m ght
have been in the |ast few years

Pl ease stand, M. Geen. M. Geen, | am

going to inpose the followi ng sentence for the
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various crines that you have been convicted of:
On the aggravated assault, | am going to sentence
you to 30 nonths' inprisonment. On the assault
with a knife, I amgoing to sentence you to 18

mont hs' concurrent. That nmeans it is served at

the sane tinme. It does not get added. For the
dangerous driving, | amgoing to sentence you to
one year concurrent, as well. So that neans a

total sentence of 30 nonths. You can sit down.

It is not up to ne, but I amgoing to ask
the Clerk to endorse the warrant of committa
Wi th the strongest possible recommendation that
you be allowed to serve your sentence here in the
Nort hwest Territories so that you do not have to
go somewhere el se. That way, maybe you can be a
little bit closer to your famly.

I do not know what prograns are available in
jail, but, again, it is up to you. You do not
have to sit there and just pass tine. | amsure
you can work towards your upgrading efforts. You
m ght even be able to take some apprenticeship
program | do not know. But, really, once you
are released fromthat sentence, it will really
be up to you, and | hope, if | see you again, it
will not be in a courtroom

Now, | am al so going to grant the

application nade by the Crown for a DNA order
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The defence has not attenpted to argue otherw se.
So that order will be issued.

I will also nake an order prohibiting
M. Geen fromhaving firearnms pursuant to
section 109 of the Crinminal Code. That is
mandatory. The order will be for 10 years.
M. Lepage, | amgoing to include the provision
referred to in section 113 of the Code permtting

the Firearms Officer to issue a permt or an

exenption. | know there is a standard wordi ng
for this that | will not attenpt to reproduce
right now, but the exenption will be included.

Finally, given the evidence that | heard
about the manner in which the snowrobil e was
driven and given the record that you have,

M. Geen, | amgoing to issue a driving
prohibition. Now, | amnot going to give you the
very maxi num which is three years, but | have to
gi ve you sonething fairly | engthy, given your

hi story of having those types of convictions or
related convictions. So that will be for two and
a half years, but in addition to your jail term
obvi ousl y.

So that means that for a while after you are
rel eased you will not be able to drive notor
vehicles. | know that this will be difficult and

i nconveni ent and may cause you problens. You may
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THE

have to take a lot of cabs if you go back to
school in Inuvik and you may have to get rides,
but hopefully, again, that will be the last tine
that a Court will have to take the privil ege of
driving nmotor vehicles away from you.

In the circunmstances, | amnot going to
i mpose a victimof crime surcharge, given the
length of the jail termthat | just inposed. |
accept that that would cause hardship to
M. Geen, so | will not make that order.

Have | overl ooked anyt hi ng?
LEPAGE: Not that | am aware of, Your
Honour. Thank you.
PAYNE: Not that | am aware of Your
Honour. Thank you.
COURT: Al right. Well, before we
cl ose court, counsel, | want to thank you both
for your work and your professional handling of

this case. Madam O erk, you can close court.

Certified to be a true and
accurate transcript pursuant
to Rules 723 and 724 of the
Suprenme Court Rules.

Jill MacDonal d, CSR(A), RPR
Court Reporter
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