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A) INTRODUCTION

[1] This caseis about the division of the property between the Petitioner, Trinh
Hgoc Tran, and the Respondent, Phuc Van Ma. Ms. Tran and Mr. Mawere marriedin
Viet Nam in 1994. They moved to Canada in 1996. They started a sewing and
embroidery businesscalled P& T Alterations. They initially lived in atrailer owned
by Mr. Ma. In 1999 they purchased ahouse. Both their namesare on thetitle of that

property.

[2] Ms. Tranand Mr. Ma separated in 2001. At the time of separation, Ms. Tran
wrote two documents stating how their property would be divided. One of theissues
In this case is whether these documents have any legal effect. Another issue is the
relevance of the increase in the value of the matrimonial home since the separation.
Ms. Tran seeks an equalization payment pursuant to the Family Act, SN.W.T, c. 18
(“theAct”). Mr. Ma spositionisthat the property issueswerefully andfairly resolved
in 2001 and that Ms. Tran isnot entitled to any monetary order. He asksthat her name
be removed from thetitle of the matrimonial home.
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B) OVERVIEW OF THE EVIDENCE
1. Matrimonial property

[3] Thepartieshavedifferent versionsand perspectivesabout eventsthat ledtotheir
separation, but certain things are not in issue. It seems clear that tensions emerged
between Ms. Tran and Mr. Ma having to do with the handling of some of the funds
generated by P & T Alterations. When the business was created, both Ms. Tran and
Mr. Mahad signing authority onits checking account. Ms. Tran testified that Mr. Ma
took money from this account and put it in his own account without her consent. She
said that around the time of separation she discovered that the business' account was
overdraft by $1,500.00. Mr. Ma denied ever taking any funds out of the business
account except to pay business or family expenses. Hetestified that it was Ms. Tran
who took money from the business and gave it to her parents. Ms. Tran denied ever
doing this. Whatever in fact happened, it seems clear that these disagreements about
the use of monies generated by P & T Alterations escalated and eventually caused the
parties to separate.

[4] Itisnot contested that at the time of separation, Ms. Tran wrote two documents
stating that shewould keep P& T Alterationsand Mr. Mawould keep the house. One
of thenotesalso said that Ms. Tran would give Mr. Ma$6,000.00. Copiesof thenotes
were filed as Exhibit #4.

[5] Thepartieshavevery different accountsof how these notescameto bewritten.

Ms. Tran’sversion isthat Mr. Madecided how the property would be divided and he
told her what to writein the notes. Shedid not agree with what was in the notes but
did what hetold her to do because he was very angry and shewas afraid of him. Mr.
Martestified that Ms. Tran was the one who decided what would be in the notes, and
that he had no input into them. Hedid not feel he had achoice about agreeing with the
division of assets set out in the notes. He did not sign the notes because he wanted to
speak to alawyer before doing so. What the parties do agree about is that neither of
them had received legal advice at the time the notes were written.

[6] However these notes cameto bewritten, the parties, for the most part, acted in
accordance with what was set out in them. Ms. Tran moved out of the house, taking
none of its contents, with the exception of afew personal belongings. She assumed
sole control of P & T Alterations. Mr. Ma did not make any contribution to the



Page: 4

business nor did he share in any of its earnings after separation. Similarly, Mr. Ma
took sole control and use of the matrimonial home and its contents. He paid the
mortgage and all other costs associated with the home. He collected rental income
from the property until July of 2004 and did not share any of it with Ms. Tran.

[7] Thevaue of the matrimonial home has increased sinceit was purchased. The
parties paid $310,000.00 for the housein 1999. An appraisal filed as Exhibit#7 shows
that its market valuein October of 2001 was $315,000.00. A further appraisal filed as
Exhibit #8 statesthe property was worth $350,000.00 as of March of 2006. None of
thosefiguresareinissue Ms. Tran adduced evidence suggesting that the value of the
home at the time of trial, March of 2007, had risen to $415,000.00. Mr. Madoes not
accept that this figure is an accurate assessment of the present day value of the

property.

[8] Thetraller wherethe partieslived before the house was purchased was sold to
Ms. Tran’s brother in law for $36,000.00. The evidence was not entirely clear asto
when this occurred. It appearsto have been some time after the parties purchased the
house, and before their separation. It also appearsthat Ms. Tran’s brother in law did
not pay for thetrailer right away. Mr. Masaid he never got any money fromhim. Ms.
Tran acknowledged that she received the money and said that sheputitin P& T
Alterations' account. She did this because she believed Mr. Ma had taken a
comparable amount of money out of the business' account, to usefor hisown benefit.
| infer from this evidencethat the money for thetrailer wasreceived by Ms. Tran very
close to the time of separation and possibly after separation.

2. Assessment of credibility

[9] Thisisnot acasethat turnsentirely on findings of credibility, but to the extent
that it does, | have concluded that Ms. Tran’' s testimony is more credible and for the
most part more reliable than Mr. Ma's evidence. | found Mr. Ma's testimony
problematic in a number of respects.

[10] OneexampleisMr. Ma' s evidence about the timing of the parties separation.
Ms. Tran testified that she and Mr. Ma had a big argument in July of 2001. It was
during this argument that she wrote the first note about how their property would be
divided. Sheremained inthe matrimonial homefor some time after thisargument, as
sheand Mr. Mawere making an attempt at reconciliation A furtherincidenthappened
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in October 2001 that triggered thefinal separation. Mr. Ma' sevidence wasthat both
notes were written in July 2001 within afew days from one another, and that wasthe
point when the parties separated. During cross-examination, Mr. Mawas confronted
with the pleadingsfiled on hisbehalf, which state that the parties ceased cohabiting on
or about October 9, 2001. He was asked about the discrepancy between histestimony
and those pleadings. In hisanswer, Mr. Mareferred to conversations he had had with
some lawyers and said he did not pay attention to what was written in the pleadings.
He maintained the separation occurred in July 2001. Eventually his counsel made an
admission on the record that the pleadings were accurate.

[11] Nothing significant turns on the separation datein thiscase. Mr. Ma' s counsel
argued that Mr. Ma could have been confused between the date of actual separation
and the date of formal separation, but that argument is not persuasive in the
circumstances of this case. There is a significant difference between having an
argument that causes final separation within a few days, and a scenario where
arguments happen and cohabitation continues for several months before the final
separation takes place. This aspect of Mr. Ma's testimony calls into question his
ability to recall events accurately.

[12] Mr. Mawas asked when the tenant who was renting office space in the back of
the matrimonial homeleft. Hisanswer wasthat hedid not remember. Hewas shown
an affidavit he swore in June of 2006, where he deposed that the tenant left in July
2006. Mr. Mawas reluctant to acknowledge his signature on the affidavit. At one
point he denied signing anything. He later appeared to suggest that he did not have
knowledge of that affidavit because it was prepared by his lawyers. As part of his
explanations, he mentioned the names of two lawyerswho were not acting for him at
the time the affidavit was sworn. His counsel eventually made the concession on the
record that the signature on the affidavit wasin fact Mr. Ma's.

[13] Again, thesignificance of thisaspect of the evidenceis not so much the date on
which thistenant | eft, but the manner in which Mr. Matestified about those issues and
how he reacted when confronted with his affidavit.

[14] | have somedifficulty with other aspectsof Mr. Ma stestimony. He appearedto
minimize the extent to which he was angry when he and Ms. Tran talked about
separating and dividing their matrimonial property. He denied raisng hisvoice. He
acknowledged that Ms. Tran was upset during those discussions but denied that she
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was crying at any point during them. He admitted that he pounded atable with hisfist
but denied that thishappenedin Ms. Tran’ s presence. He said hewas by himselfwhen
hedid this. | find thisimprobable. Itisfar more probable and believablethat, as Ms.
Tran testified, emotionswere running high during these discussions, that Mr. Mawas
angry, and that in the heat of one of those arguments he pounded a table with hisfist.
Ms. Tran would have no way of knowing that Mr. Ma pounded a table with his fist
when she was not there. It would be an incredible coincidence for her to make up a
fact that just happensto correspond to something that Mr. Madid when she was not
there.

[15] Mr. Ma acknowledged in cross-examination that he was asked to provide
information about the value of his employment RRSP. He was asked if he provided
theinformation and answered that he had. Hewas pressed ontheissueandretrieved a
document written by hisemployer. That document apparently statesthat the company
offersits employeesagroup RRSP and that Mr. Maisenrolled in that plan. Hewas
asked whether he acknowledged that thisletter did not infact provide any information
about thevalue of the plan. At thispoint Mr. Ma’ s counsel conceded that Mr. Mahad
not provided information about the value of his employment RRSP.

[16] At another point in the cross-examination, Mr. Mawas asked questions about
his belief about ownership of the house. He acknowledged that the parties purchased
the house together and said he considered it belonged to both of them. He was then
asked whether his belief in that regard had changed. Mr. Ma appeared to hesitate
before answering, and | asked whether he needed the question translated. He said he
did. Thequestionwastrandated. Mr. Ma sanswer, given through theinterpreter, was
that he did not want to answer the question. There was another point in the cross-
examination where, rather than answering aquestion put to him, Mr. Mastated that he
had already answered it.

[17] Mr. Ma's reluctance to provide information, to answer questions, and to
acknowledge things pleaded on his behalf or included in a previous sworn statement
are al factorsthat bear on his credibility.

[18] | am mindful that Mr. Matestified in English, which is not his first language,
and that some of his testimony was given with the assistance of an interpreter. Even
making ample allowances for how this may have affected the delivery of that
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testimony, | found that Mr. Ma's evidence was in some respects evasive and self-
serving.

[19] Ms. Tranasotestifiedin English, whichisnot her first language. Shetestified
in part with the assistance of aninterpreter. Shewas cross-examined at length and did
not appear to attempt to evade any of the questions. Her testimony was far more
convincing, and | am satisfied that her account of eventsis generally more accurate
than Mr. Ma’s.

[20] Asdready mentioned, these findings of credibility do not dispose of theissues
in this case, far from it. However, the issues must be examined in the context of the
evidence about circumstances leading up to the separation, and things that have
transpired ancethen. To that extent, findings of credibilitydo haveanimpacton some
aspects of my analysis of this evidence.

C) ANALYSIS
1. Effect of noteswritten in July 2001

[21] Inapproaching the question of division of property between these parties, the
first issue iswhether the notes written by Ms. Tran at the time of separation have any
effect.

[22] Section 5 of the Act provides that persons who are cohabiting and intend on
separating may enter into agreementsdealing with ownershipand divisionof property.
Such agreementsareincluded inthe general definition of “domestic contract” set out
at section 2 of the Act. Subsection 7(1) provides that a domestic contract is
unenforceable unlessit isin writing, signed by the parties and witnessed. The notes
written by Ms. Tran do not meet these requirements. One of the notesis signed only
by her; the other is not signed at all. Neither of them are witnessed.

[23] Mr. Ma's counsd argues that even if these notes do not meet the legal
requirementsof adomestic contract under thetermsof the Act, they reflectthe parties
intent at the time of separation, governed the parties’ actions after separation, and
should carry some weight in the disposition of this case. | disagree, for anumber of
reasons.
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[24] One of the reasonsthe Act requiresthat there be witnesses when these types of
agreements are signed is to ensure that there is little or no controversy about the
circumstances when they were signed. This case is a good example of the level of
controversy and disagreement that can arise when there are no witnessesother thanthe
parties involved.

[25] More importantly, there is absolutely no evidence that the notes represented
anything remotely resembling an agreement between the parties. The evidenceisto
the contrary. Ms. Tran said shewasforced to write them and only did so because she
was afraid. Mr. Masaid that the noteswere Ms. Tran’ sideaand that he was not given
achoice about their contents. The versions of the two parties asto the circumstances
where these noteswere written are compl etel ycontradi ctorybut they both say the other
party acted unilaterally. In addition, it is clear neither of them had legal advice at the
time the notes were written.

[26] One of the purposes of the Act isto ensure afair distribution of family assets
when a marital relationship breaks down. There are important policy reasons for
ensuring that partieswho enter into agreementsto dividetheir matrimonid propertydo
so freely, voluntarily, and with a good understanding of their rights and obligations.
To giveany weight to the notes, given the evidence| have heard, would fly in theface
of these principles.

[27] For thosereasons, | find that Exhibit #4 does not assist in the disposition of the
issues between the parties. It does provide context to their actions after separation,but
that isthe only use that | am prepared to make of them.

[28] The question that arises next is whether the division of property can be dealt
with withintheframework set out inthe Act, or whether it isnecessary to useequitable
remediesto supplement that framework.

2. Avalilability of constructive trust remedy generally

[29] TheAct providesagenera frameworkto effectdivisionof matrimonid property
when a couple separates. The regime is sometimesreferred to as a deferred sharing
scheme. The Act creates a presumption that both spouses are entitled to share equally
in the increase of value of their net worth during the marriage. The determination of
whether one party is entitled to an equalization payment depends on an accounting of
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each spouses' net worth at the beginning of the relationship (“the commencement
date’) and a comparison of that net worth with their net worth at the end of the
relationship (“the valuation date”). The Act sets out limited circumstances where a
court can depart from the presumption of equal division. Thethresholdisavery high
one, and unequal division can only be ordered onthebasisof specificfactorssetoutin
the Act.

[30] Generally speaking thislegidative schemeassumesthat spousesare entitled to
share equally intheincreasein value of matrimonial property during the relationship,
irrespective of financial contribution. It provides some predictability and consistency
to the process of dividing matrimonial property. Courts have very limited discretion
under this regime. As a result, cases are less likely to be decided on the basis of
individual judges notions or perceptions of fairness.

[31] Courtscannotignorethat the Act demonstratesalegidativeintent to have cases
decided on the basis of thisframework, with avery narrow window for the exercise of
discretion. It follows, in my view, that most situations should be dealt with on the
basis of that framework. Cases from this jurisdiction demonstrate this Court’s
reluctance in departing from the presumption of equal divison, and from the
framework set out in the Act. Fair v. Jones[1999] N.W.T.J. N0.99, at paras 74-81,;
Layv. Lay[2003] N.W.T.J. No.13, at paras 38-52; Grossv. Gross [2006] N.W.T.J.
No0.78 (Notice of Appeal filed December 22, 2001) at paras 37-41.

[32] Notwithstanding this cautious approach, it cannot be ignored that the Supreme
Court of Canada decided over a decade ago that the existence of a legidated
framework to effect property division does not preclude the useof equitableremedies,
such as constructivetrust, to achievefarnessin appropriate cases. Rawluk v. Rawluk
[1990] 1 S.C.R. 70, at para. 55. That casearosein Ontario, where, asnoted by Vertes
J.inFair v. Jones, supra, at para.31, therelevant legislationisvery similar to the Act.

[33] InRawluk, the value of certain properties owned by the husband had increased
in value during the marriage, and had continued to increase after the parties separated.
The legidativeframework clearly entitled the wife to sharein theincreasein value of
the properties during the time of the marriage. She relied on the doctrine of
constructive trust to claim a share of the increase in value of the property after the
separation. The applicable legislation provided that the valuation date is the date of
separation. A maority of the Supreme Court found that the legidlation did not
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preclude the use of equitable remedies to achieve fairness in appropriate cases. The
Court ruled that the wife was entitled to sharein theincrease of value of the properties
after the date of separation.

[34] The Rawluk case stands for the proposition that in certain circumstances, the
remedy of constructivetrust is available to award a non-titled spouse a share in post-
separation increases in value of property. No one argued before methat it is no
longer good law. That being the case, | find that thisremedy isalso availableto atitled
spousewho isnot in possession of the property. Themoredifficultquestioniswhether
thisisacase whereit is necessary to resort to that remedy.

3. Whether valuation at separation would result in inequitable result

[35] AsI have aready mentioned, departure from the general framework set out in
the Act should not be the norm, and must be saved for circumstances where fairness
truly demandsit. The overall context of the situation must be carefully weighed. In
the circumstances of this case, the analysis must take into consideration what took
place at the time of separation and the impact this had over the parties over time. It
goes without saying that fairness to both spouses must be considered.

a) Assets of the marriage

[36] There is limited evidence about the parties’ asset position at the time of the
marriage. There is no evidence about Ms. Tran's situation at that date. Mr. Ma
testified that he bought the trailer before the marriage, but thereis no evidence about
what it wasworth at that time. Ms. Tran’sevidence wasthat thetrail er was purchased
after the marriage but before she moved to Canada. Theonly other evidence about the
trailer isthat it waslater sold for $36,000.00.

[37] Thematrimonial homeand P& T Alterationsarethe other two mainassetsto be
considered in the division of matrimonial property.

[38] Ms. Tranfiled areport from an accounting firm that estimatesthe value of P &
T Alterations to have been $10,000.00 as of the end of the year 2000 (Exhibit # 1).
Ms. Tran was cross-examined about figures appearing in a Statement of Business
Activitieswhich | understand was prepared in conjunction with the business’ income
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tax reports (Exhibit #6). Mr. Ma argues on the basis of some of the figuresin this
document that the business was worth a lot more than $10,000.00.

[39] Theprocesswhereby avalueisattributedto abusinessrequires acertainamount
of expertise. Theissueisnot what P& T Alterations’ earningswere on agiven year,
or what its expenses were, or what it was able to deduct under various headings for
Income tax purposes. | have evidence from an accounting firm, through Exhibit #1,
that thevalueof P& T Alterationsas of the end of the year 2000 was $10,000.00. No
attempt was made to challenge the process that was followed or the underlying facts
leading to that conclusion. The information set out in Exhibit #6 does not constitute
evidence that contradicts the opinion set out in Exhibit #1.

[40] The other evidence adduced about thevalueof P& T Alterationsisthat it sold
for $30,000.00 at the beginning of theyear 2007. TheBill of Salewasfiled as Exhibit
#2. Clearly, the businessincreased in value after separation.

[41] Thematrimonia homeisafour bedroom housewith rental spaceintheback. It
was purchased by the parties for $315,000.00 in 1999. Most of it was financed
through abank loan. The parties borrowed $20,000.00 from Ms. Tran’ s parents and
contributed some of their own money for the down payment.

[42] No evidencewas adduced at trial about the balance of the mortgage at the time
of separationin 2001. In her brief, Ms. Tran refersto an amount of $283,364.00. This
figure comesfrom an affidavit sworn by Mr. Maon June 21, 2006, where he deposed
that this was the balance of the mortgage as of November 1, 2001. Exhibit #7
establishes that the market value of the house as of October 2001 was $315,000.00.
Based on thosefigures, the net value of the matrimonial home at the time of separation
was approximately $31,636.00.

[43] Therewasno evidenceat trial about the present balance of the mortgage. In her
brief, Ms. Tran estimates that the present balance of the mortgage is $200,000.00.
There is no indication of how that estimate was arrived at. Ms. Tran may not have
access to information about the mortgage balance. Mr. Mawas not asked about it.

[44] What is clear is that the market value of the matrimonial home has increased
sinceit was purchased. The partiesarein agreement that as of March 2006, the value
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of the home had risen to $350,000.00. The partiesare not agreed asto what the value
of the home was at the time of trial.

[45] There was conflicting evidence about the value of the contents of the
matrimonial home. Ms. Tran testified that she purchased approximately $10,000.00
worth of furniture at thetimethe house was purchased. Mr. Masaidthefurniture only
cost $2,500.00. For the reasons| haveaready given, | prefer Ms. Tran’ sevidenceto
that of Mr. Ma. There is no evidence as to the extent to which this value might had
depreciated by the time of separation, or the time of trial.

b) Position of the parties if separation date is used as valuation date

[46] The application of the framework set out in the Act would entail adding up the
values of the various assets of the marriageas of the date of separation. Thesewould
include the matrimonia home, its contents, P& T Alterations, Mr. Ma spension plan,
and possibly the trailer, depending on findings | make about when it was purchased
and when its sale was completed. P & T Alterations was valued at $10,000.00 as of
the end of 2000. There is no evidence showing that the value was different as of
October 2001. The net value of the matrimonial home was approximatel y$31,636.00.
There is no evidence about the value of Mr. Ma's pension plan as of the date of
separation. Thereisevidencethat Mr. Mawas asked to provide that informationand a
concession from his counsel that hedid not. On Ms. Tran’sversion, which | accept,
the value of the furniture in the matrimonial home was approximately $10,000.00 in
1999. Using thesefigures, thetotal net value of the matrimonial assets asof thedate of
separation was approximately $51,636.00.00

[47] Apart from the difficultiesin calculations that may arise from the gapsin the
evidence, post-separation facts would be difficult to account for under this approach.
For example, it would be difficult to account for the rental income generated by the
matrimonia home from October 2001 to July 2004. At a monthly rent of $1,900.00,
the total rental income adds up to $64,600.00. That, on its own, is more than the net
value of matrimonial assetsat separation. Similarly, therewould be no accounting for
the increase of the market value of the matrimonial home since separation. Itisclear
that as of March 2006, there had already been an increase in market value of
$35,000.00 since the separation date. Unlike the situation in Gross v. Gross, supra,
there is no evidence of improvements or renovations made to the home after
separation. The increase in market value appears to be attributable solely to the
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fluctuations of the real estate market. When property isjointly owned and one of the
owners has sole possession for a period of time, it seems unfair that only one of the
joint owners should benefit from an increase in market value. Thisis even more so
when the property is matrimonial property.

[48] Insomecases, post-separation eventsand fluctuationsin value of property can
be addressed through the provisions in the Act dealing with unequal division of
property. But that approach cannot always achieve afair result between the parties.
One of the factors to consider is the financial impact of post separation events
compared to the net value of the assets at the time of separation.

[49] | am satisfied that thisisone of those rare cases where effecting the division of
property between these parties on the basis of the valuation of matrimonial assetsasof
the date of separation would lead to an unfair result. It would create an unjust
enrichment in favor of Mr. Ma to the detriment of Ms. Tran, without there being a
juristic causefor that enrichment. The notes written in 2001 have no legal effect and
cannot constitute ajuristic cause. Thereisno evidence of any other juristic cause for
Mr. Mato be the only one to benefit from the increase in value of the matrimonial
home, and from the rental income generated by that home.

[50] Had there not been this significant passage of time between the date of
separation and the date of trial, the framework of the Act may well have been adequate
to equalize the parties positions. But the passage of time has resulted in a
disproportionate advantage to Mr. Ma. My finding is based simply on the evidence
about the impact of post-separation eventson each of the parties. It isnot based onan
attribution of fault to either party for the delay in this matter getting to trial. It was
clear during the submissions that the parties blame each other for the delaysin this
case. Thisisanissuethat may well berevisited as part of submissionson costs, but it
had no bearing on my decision about valuation date and | makenofinding,at thistime,
as to which party bears responsibility for the delays.

4, Division of property taking into account post separation events

[51] | now turn to the outline of the various items that | find must be taken into
consideration in calculating the parties entitlements.
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P& T Alterations

[52] P& T Alterations sold for $30,000.00 in January 2007. Ms. Tran testified that
she had not been paid at the time of trial but expected to be paid very soon. For the
purposes of my calculations, | assume that she will retain these sales proceeds.

[53] Mr. Maargued that | should also takeinto account income generatedby P& T
Alterationsin the yearsfollowing separation. In my view, that claimiswithout merit.
The value of the business as an asset is an issue distinct from the income generated
through the work of Ms. Tran and of her parents at that business. Just as Ms. Tran
cannot claim a portion of Mr. Ma's income from his employment for the post
separation period, Mr. Macannot claim any part of the income generated by her work
and the work of othersfor that same period.

Proceeds from the sale of thetrailer

[54] Ms. Tran received the payment of $36,000.00 for the sale of thetrailer. She put
themoney in P& T Alterationsto make up, she said, for money Mr. Mahad taken out
of the business. She argues that this amount should be left out of the calculations.

[55] If the evidence was clear that Ms. Tran received this money and put it in the
business’ account before the parties separated, | would be inclined to agree that the
funds ought not to be traced and taken into consideration at this point. But the
situationisdifferent if property issold during the marriage, paymentisdelayed, andis
eventually made to one of the parties and used for that party’ s benefit after separation
or right around the time of separation.

[56] Another reason not to includethe sumin these calculationsmight bethat it isoff
set by monies Mr. Ma diverted from the business to his personal use in atime frame
closetothe separation. Theevidence, in my view, fallsshort of establishingthat thisis
in fact what occurred. The five checks filed as Exhibit #9 add up to $25,000.00.
Three of those checks, adding up to $12,000.00, were written in 2000, several months
before the separation. Mr. Ma testified that the check dated July 18, 2000, for an
amount of $2,000.00, was actually signed by Ms. Tran. | have examined the exhibit
and while | am not prepared to make a positive finding on this point, | note that there
does seem to be adifference between the signature on that check and the signatureson
the other checks. The other two checks, adding up to $13,000.00, were written closer
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to the time of separation. Oneisdated April 26, 2001 and isfor a sum of $10,000.00.
Mr. Matestified that he used the money to pay aVISA bill. The other check is dated
July 4, 2001 and isfor asum of $3,000.00. Mr. Maacknowledged writing it but was
unable to remember what he used the money for.

[57] In my view the evidence about how much money Mr. Matook out of P& T
Alterationsand what hedid withitisinconclusive. | accept that Ms. Tran believesthat
Mr. Matook money from the account, but on the evidence adduced, | am unable to
find that it has been established on a balance of probabilities that he diverted

$36,000.00 to his personal use.

[58] For thosereasons, in my view, the money receivedfor thesaleof thetrailer must
be included in the calculations.

Income from rental space in matrimonial home

[59] Therental space at the back of the matrimonial home was rented for $1,900.00
per month from October 2001 to July 2004. This adds up to $64,600.00 in rental
income. | find that the parties are entitled to share equally in thisincome generated by
property they jointly owned.

Furniture and effects in the matrimonial home

[60] In her brief, Ms. Tran attributes a value of $5,000.00 to the furniture that
remained in the matrimonia home, both as of the date of separation and at the time of
trial. Thereis no evidence about the present day value of those items. | accept Ms.
Tran'sevidencethat she paid $10,000.00 for certain itemsthat werein the housewhen
the parties purchased it in 1999. The figure of $5,000.00 assumes a depreciation of
those items by half. In the absence of any other evidence on this point, | accept this
figure.

Matrimonia home

[61] Itisnot contested that the value of the matrimonial home hasincreased sinceit
was purchased in 1999. In my view, the partiesare entitled to benefitequally fromthis
increase.
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[62] Anissuearisesastotheeffect of Mr. Mahaving assumed soleresponsibility for
the mortgage and maintenance costs sinceOctober2001. In certaincircumstances, this
might haveto be accounted for so asto compensate him for havingcoveredMs. Tran's
share of the expenses of maintaining the home.

[63] This fact must be examined in the broader context of the parties respective
situations. Mr. Mahas had the sole use of the property and its contentsfrom October
2001 onwards. This provided himwith aplacetolive. It aso enabled himto provide
housing to his adult son and his son’s girlfriend rent free for a period of time. By
contrast, Ms. Tran had to pay for other accommodations. For the first year her rent
was $1,100.00 per month. She then rented the basement of ahouseand paid $1,600.00
for rent and food. She remained there until she moved to Australiain January 2007.

[64] If the mortgage responsibilities had been divided equally, Ms. Tran’s monthly
share would have been $1,250.00. Thisamount isvery closeto what she paid asrent
for thesameperiod. Mr. Mahad sole use of thisrelatively large homeanditscontents.
Whilel do not have any evidence of the market valuefor therental of afour bedroom
house in Y ellowknife during thistime frame, | infer that it would likely be more than
therent for an apartment or abasement suite. Therefore, | find that Mr. Ma s payment
of the mortgage and other maintenance costsis offset by the fact he had the use of the
property for all those years. | find that the parties are each entitled to half of the net
value of the matrimonial home as of the time of trial.

[65] In March 2006, the matrimonial home was appraised at $350,000.00. The
evidence adduced by Ms. Tran through Exhibit #5 suggests the value of the property
had reached $415,000.00 by the time of trial. There was considerable debate about
Exhibit#5 at trial. Mr. Ma’ scounsel said he had alwaysclearlyindicated hewould not
accept the accuracy of that assessment and objected to it beingintroduced. Ms. Tran's
counsel said she was taken by surprise by this position. The possibility of an
adjournment was raised, but for understandabl e reasons, neither party wanted thisto
happen. In the end Mr. Ma's position was that the document could be filed as an
exhibit but that it should carry no weight because the author did not have accessto the
interior of the house and could not be said to have conducted a true appraisal of the
property. Ms. Tran’ scounsel suggested that in the event that | found presentday value
to be arelevant factor, afurther appraisal could be ordered.
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[66] | understand Mr. Ma'sconcernsabout theweight to be attributed to Exhibit #5,
especially when it iscompared to the two other appraisalsfiled. Theauthor of Exhibit
#5 did not inspect the interior of the house. He based his assessment on genera
knowledge about the property, from having sold it in the previous years, and on his
general knowledge of thereal estate marketin Y ellowknife. Given Mr. Ma sposition,
and recognizing that Exhibit #5 states that the value of the property is considerably
higher than the 2006 appraisal, | am not prepared to rely on Exhibit #5, as evidence of
present day value of the matrimonia home. Exhibit #5 does satisfy me, however, that
thereisasignificant likelihood that the value of the matrimonial home has increased
sincethe March 2006 appraisal. | cannot and will not specul ate asto what the present
day valueis, nor will | dispose of this case on the basis of an appraisal that isover a
year old and may no longer be accurate. Unlessthe partiesare ableto reach agreement
on what the present day value of the home s, afurther appraisal will be required.

[67] Similarly, | am not prepared to speculate or attempt to estimate the balance of
the mortgage at thistime. In order to make an order based on accurate information,
the balance of the mortgage at the time of trial is aso required.

5. Other issues

[68] Ms. Tran is claiming pre-judgment interest on whatever monetary order she
receivesasaresult of thiscase. Pre-judgment interest isadiscretionary matter. There
are no hard and fast rules that govern whether it should be ordered in a given case.

[69] My finding that present day values should be used to calculate the monetary
award Ms. Tranisentitled to receive placesher applicationfor pre-judgmentinterest in
a different context than would be the case if | had used the separation date as a
valuation date. Since | have found that Ms. Tran’'s entitlement is the result of the
cumulative effect of ongoing events that occurred between separation and thetrial, |
don’t find thisan appropriate case to exercise my discretion to grant her pre-judgment
interest dating back to the date of separation.

[70] However, she will be entitled to interest, as of today’s date, on whatever the
monetary award she is entitled to turns out to be. Thisis not post-judgment interest,
because | cannot make afinal order until I have thebenefitof the updatedappraisal and
the mortgage balance on the matrimonial home, but it isarecognitionthat Ms. Tran's
right to amonetary award calculated in a specific fashion is being decided today.
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[71] Ms. Tran has made submissons about the interpreter costs for this case.
Counsel acknowledgesthat the general rulein civil casesisthat interpretation costsare
litigation coststo be borne by the parties. Ms. Tran asksthat the Court departfromthis
established practice in this case, and assume the costs of interpretation, asisdonein
the context of criminal cases. Ms. Tran argues that parties who are unable to resolve
their differences have no choice but to turn to the courts, and that in that respect an
analogy can be drawn with the situation of accused persons and witnesses who are
compelled to take part in criminal proceedings.

[72] Thereisnothing about this case, in my view, that justifies adeparture from the
usual practice. Thetria lasted two days. Theinterpreter was hired locally. Thereis
no suggestion that the interpreter costs in this case were unusually high. | therefore
declineto order that interpreter costs be borne by the Court.

D) CONCLUSION

[73] For the above reasons, | have concluded that the parties are entitled to share
equally in the following:

a) rental income from matrimonial home from October 2001 to July 2004
($64,600.00)

b) proceeds from sale of the trailer ($36,000.00)

c) valueof P& T Alterationsas of January 2007 when it was sold ($30,000.00)

d) furniture in matrimonial home ($5,000.00)

€) net value of the matrimonial home as of March 31%, 2007
[74] Item (d) isto be calculated on the basis of an appraisal of the property as of
March 31, 2007 and the balance of the mortgage on that date. My disposition of this
casewill includeadirection that anew title beissued for the matrimonial homein Mr.

Ma s name. It is clear that once Ms. Tran's share in the net value of that homeis
included in the calculations, she will be entitled to a monetary award.
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[75] Therevised appraisal should be done by an appraiser agreed to by both parties.
If the parties are unable to agree about this, | will entertain each party’s suggested
appraiser on the basis of written submissions. Hopefully, thiswill not be necessary.
After all, two non-contentious appraisals of the property werefiled in thiscase. One
was prepared in 2003 by Terry Follett, of Stewart, Weir, MacDonaldLtd, and the other
was prepared in 2006 by John Soderberg, of Yellowknife Appraisal Services and
Consulting. No issue was taken with the accuracy of either of these appraisals and |
take it from this that the parties acknowledge the expertise of these appraisers.

[76] Assuming that the parties are ableto agree on an appraiser, as Ms. Tran isthe
party alleging that the value of the home hasincreased since the March 2006, she will
bear the costs of the new appraisal for now. That item can be part of more general
submissionsasto costslater on. If | haveto entertain submissionsand decidewho the
appraiser will be, | will address the question of costs for the appraisal as part of my
ruling designating an appraiser.

[77] The parties separated severa years ago and this matter has gone on for some
time already. It isnot desirable that proceedings be further delayed any morethanis
absolutely necessary. To thisend, | direct that:

1. Mr. Mafile, no later than June 8, 2007, amortgage statement from
hisfinancial institution showingthebalanceof the mortgageonthe
matrimonial home as of March 31%, 2007.

2. If counsel agree on who will do the appraisal:

a) they will confirm thisno later than June 1, 2007 by sending
correspondence to the Clerk of the Court to that effect;

b)  they will file the apprasal as soon as possible after it has
been completed; and

C) if they wish to present submissions arising from the
appraisal, they will file those submissionsin writing no later than
14 days after the appraisal has been filed.
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3. If counsel are unable to agree on who will do the appraisal, they
will file, no later than June 8, 2007, written submissionsasto who
should be appointed to conduct the appraisal.

[78] Oncethese materialshave beenfiled, | will issueaMemorandum settingout the
calculations and the details of my order disposing of the property issues between the
parties. After this Memorandum has been filed, the parties will be given an
opportunity to make submissions as to costs.

L.A. Charbonneau

JS.C.
Dated at Y ellowknife, NT, this
18" day of May 2007
Counsel for the Petitioner: Katherine R. Peterson, Q.C.

Counsel for the Respondent: Art Tralenberg
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