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MEMORANDUM OF JUDGMENT

[1] Thepartiesarethe parentsof four children, the three youngest being the subject
matter of on-going litigation. Various orders have been made respecting the children.
Each party has brought an application seeking changes to the current access
arrangement. The circumstances are somewhat unusual hence the need for these
written reasons.

[2] OnDecember 21, 2001, an order wasissued giving thefather interimcustody of
al 4 children. In September 2003, the children were apprehended by child protection
workers. On June 30, 2004, the father was convicted of charges under sections 152
and 166 of the Criminal Code in relation to the eldest child, a daughter now 19 years
old (sheisnot involved on thisapplication). The father was subsequently placed on a
conditional sentenceof 2 yearsless 1 day. The conditional sentence expiredon July 8"
of thisyear. On October 1, 2004, an order wasissued whereby the mother was given
sole custody of the eldest child and joint custody was ordered with respect to thethree
younger children but with the mother having day-to-day care and control.

[3] Thethreeyounger children are now ages 11, 10 and 8. The father’s accessto
those children has been extremely limited since his conviction. The October 1, 2004,



order imposed supervised access. A subsequent order of February 17, 2006, set out
specific termsfor telephone access. Another order of March 2, 2006, set out termsfor
a specific supervised access period during the children’s spring school break. The
children now live with their mother in Fort Fitzgerald, Alberta.

[4] The father wishes to set terms of specific access for the next 12 months. He
wishes to take the children on an extended vacation in the weeks prior to the start of
school in September. He aso wishes to set dates for further specific access
(particularly over Christmas). And he wants access to be unsupervised. He has
provided reports from apsychol ogist who hasbeen counsellinghim for thepast 2 years
in which he is described as being alow risk to re-offend. The psychologist supports
his request for unsupervised access.

[5] The mother is not opposed to access but she is opposed to any change to the
supervision requirement. Her counsel proposesthat accessbe consideredon astep-by-
step basis so that there be an eval uation asto how things proceed with extended access
and then consider unsupervised access. One of the mother’s major concerns is the
father’ s plan to take the children out of the jurisdiction for the proposed vacation.

[6] The mother also seeks changesto theterms ordered for telephone access. She
saysthey are cumbersomeand too inflexible. Thefather for hispart complainsthat the
mother has not been complying with the terms of the order.

[7] When this matter came on for hearing in civil chambers, | had the benefit of
submissions by counsel for the Director of Child and Family Services. The children
arenot now under any form of protection order but child protectionworkershave been
involved with them since the apprehension in 2003. | found those submissions very
helpful.

[8] TheDirector’ scounsel notedthat she had alreadydiscussed matterswith counsel
for both parties. Whilethe Director does not want to be seen astaking sides, counsel
made it clear that the Director will not guarantee that the child protection authorities
will ssmply stand by and do nothing should the father’ s request for unsupervised and
extended accessbe granted. But shedid statethat the Director would agreeto hold of f
doing anythingif thefather agreesto asupervision order with the departmentfor those
periodsof timewhenthechildrenarein hiscare. Counsel submitted that thiscourt has
the jurisdiction, if it isin the best interests of the children to do so, to order that the
children be subject to a supervision order pursuant to s. 28(1)(b) of the Child and
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Family Services Act, SN.W.T. 1997, c. 13. Thefather’scounsel stated that the father
iswilling to comply with the Director’ s conditions.

[9] Itiscertainly unusual to consider making an order under the Child and Family
Services Act when there is no proceeding taken under that statute. The Director has
brought no application. The present proceedingsaresimplya custodydispute between
the parents brought pursuant to the Children’s Law Act, SN.W.T. 1997, c. 14.
Nevertheless, considering that the father is prepared to abide by any demand made by
the Director, and the fact that the mother sees such a supervision order asbeing in the
best interests of the children and for their protection, | am prepared to issue it without
the need for a separate application. | too think such an order isin the best interests of
the children.

[10] Inmy opinion, thereismerit in taking a step-by-step approach. The Director’s
suggestion of asupervision order should alleviate some of the mother’ sconcernsand
eliminatethe need to involve non-professional third parties as constant supervisorsfor
the access. Thefather will enjoy greater involvement with his children but not totally
unfettered by oversight. Once the period of summer access can be evaluated, then
consideration can be given for further periods of extended access.

[11] Itisimportant to keepin mind that the children should be given an opportunity,
if at al possible, to develop a normal and meaningful relationship with their father.
There has been no evidence of any improper conduct by him toward these three
children. Supervision over access has been imposed because of a concern to protect
thechildreninlight of the criminal conviction. But that has been, it seemsto me, more
out of an abundance of caution. Supervised access is meant to be a temporary and
time-limited measure. Itisrarely appropriate asalong-termremedy. If thefather and
the children cannot develop a meaningful relationship, then clinical intervention or a
denial of accessmay bewarranted. But | have not seen evidenceto warrant that. The
aim at this point is to try to establish a healthy relationship. After all, one of the
guiding principleson questions of custody and accessisthe presumptionthat it would
be in every child s best interest, in the absence of evidence to the contrary, to have a
meaningful post-separation relationship with both parents.

[12] Therefore, an order will issue granting the father specified access to the three
children for the period of August 1, 2006 to August 27, 2006. Thisaccessissubjectto
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asupervision order infavour of the Director of Childand FamilyServices providingas
follows:

1. Thefather, prior to August 1, 2006, shall meet asrequired withthe
designated child protection worker to discuss safety planning,
strategies and support systems.

2. The father shall provide to the child protection worker, and to the
mother through counsel, a detailed itinerary and schedule for his
accessvisit with the children, whether it iswithin or without of the
Northwest Territories.

3. The child protection worker, and any such official designated in
any other province or territory where the father and children are
located, shall be given accessto any and all children at such times
and places as the child protection worker may decide.

4, The father shall not impede a private meeting with any or all
children and the child protection worker.

5. The father shall not remove the children from the Northwest
Territories without the prior approval of the child protection
worker.

6. The father shall abide by any other reasonable terms and
conditions deemed advisable by the child protection worker.

[13] | wanttomakeit clear that acontravention of any of thesetermsor conditionsis
to be considered a violation of a court order and therefore make the father subject to
criminal prosecution pursuant to s. 127 of the Criminal Code.

[14] Counsel did not speak about arrangements for the pick-up and return of the
children. Unlessthe parties agree otherwise, | see no reasonwhy arrangementssimilar
to those used for the access period this past March could not be used again.

[15] With respect to other periods of access, | think that will be best left until the
parties are able to assess the success of the August access. | am confident that they,
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with the help of counsel, will be ableto negotiate termsfor accessover Christmas, for
example. | therefore declineto order any other specific periods.

[16] On the question of telephone access, it is apparent that there have been
problems. | think both parties have to recognize that a certain degree of flexibility is
required. For example, although the current order providesfor telephone accessfor a
period of one hour, between 7 p.m. until 8 p.m. each time, it may be that the children
do not want to talk for awhole hour. They may not havethat muchto say. Thefather
should take a practical approach and not insist, in such circumstances,that thechildren
stay on the telephonefor the entire hour. The mother, however, also hasto remember
that she should make the children available at the designated times.

[17] After reviewing what both partiessaid about tel ephoneaccess, | am satisfiedthat
certain adjustments should be made. | therefore vary the order made on February 17,
2006, so asto providefor telephone accesstwo eveningseachweek, every Sunday and
Wednesday, between the hours of 6 p.m. and 7 p.m. Thiswill commenceon Sunday,
July 23, 2006.

[18] As no submissions were made on the subject of costs, there will be no order
regarding same.

J.Z. Vertes
JS.C.

Dated this 18" day of July 2006.
Counsel for the Applicant: Kenneth Allison
Counsel for the Respondent:  D. Jane Olson

Counsel for the Director of
Child & Family Services: Shannon Gullberg
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