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I ntroduction:

[1] Thisis an appeal pursuant to the Access to Information and Protection of
Privacy Act, SSN.W.T. 1994, c. 20 (the“Act”). The appellants sought disclosure of a
severance agreement made betweenthe Governmentof theNorthwestTerritoriesanda
former public servant. That individual (who will be smply referred to as “the third
party” in these reasons) was identified by namein the original request for disclosure
and in subsequent communications between the parties. Thethird party had served as
the executive officer of a public body (as that term is defined in the Act).

[2] Thegovernment has disclosed parts of the severance agreement but claimsthat
other parts, most notably financial information, are exempt from disclosure. The
government saysthat to grant theaccessrequest would be an unreasonabl einvasi onof
the third party’ s personal privacy. Itisfrom thisdecision that the appellants cometo
court asking that the entire agreement be disclosed.
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[3] Forthereasonsthat follow, | have concluded that the appeal must be dismissed.

Relevant L egidation:

[4] To understand the events that led to this appeal, and the pertinent issues, it is
necessary to provide an overview of the legislation.

[5] The Act is similar in many respects to access to information and privacy
legislation enacted in other Canadian jurisdictions. It isimportant, however, to have
regard to the specific legislation since there are differences, sometimessubtle ones, in
the legiglation enacted in other places. And sincethisappeal raisesissuesof statutory
interpretation it is the specific words of the Northwest Territories statute that must be
analyzed.

[6] The Act combines rights of access to government records and measures to
protect personal privacy. Thereisapresumptiveright of access. The Act stipulates
that “a person who makes arequest . . . has aright of access to any record in the
custody or control of apublic body”: s. 5(1). That right of accessis subject to certain
exceptionsfrom disclosure outlinedintheAct. However,wheretheinformationthat is
excepted from disclosure can reasonably be severed from arecord, there remains a
right of accessto the remainder of the record: s. 5(2).

[7] Anapplicant who isrefused accessmay ask for areview by the Informationand
Privacy Commissioner: s. 28(1). The Commissioner isan independent public officer
granted wide powersto review any decision on an accessrequest and may examinethe
record in question: s. 34. The Commissioner, after conductinga review,issues areport
containing recommendations: s. 35. The head of the public body in question (usually
the cabinet minister responsible for the particular department, board or agency) may
then follow the Commissioner’ srecommendationsor makeany other decisionthe head
considers appropriate: s. 36.

[8] A third party, whoseinterestsand privacy may beat stakein any accessrequest,
Is entitled to be given notice of any such request: s.26(1). In this casethe third party
has been given notice of these proceedings and has chosen not to participate.
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[9] The Act, of course, deals with access to records of al kinds held by public
bodies. One of theimportant categories of exceptionsto access, however, is personal
information the disclosure of which would result in an unreasonableinvasion of athird
party’ s personal privacy. The emphasisison the unreasonableness of the invasion of
privacy becausethere are exceptionsto thisexception. Thisisthelegislature’ sway of
bal ancing the twin purposes of the Act, as stipulated in section 1, those being to make
public bodies more accountabl e to the public and to protect personal privacy.

[10] TheAct mandatesthat the head of a publicbody shall refuseto disclosepersonal

information where the disclosure would be an unreasonable invasion of privacy: s.

23(1). Theterm“personal information” isdefined inthe Act as*information about an
identifiableindividual” and includessuchthingsas*informatian about theindividual’ s
educational, financial, criminal or employment history”: s. 2.

[11] TheActasosetsout certain presumptions. By s. 23(2), thedisclosureof certain
types of personal information is presumed to be an unreasonable invasion of athird
party’s personal privacy. These include, for purposes of this appeal, information
relating to “employment, occupational or educational history”: s. 23(2)(d); “thethird
party’ sfinances, income, assets, liabilities, net worth, bank balances, financia history
or activities or credit worthiness’: s. 23(2)(f); “personal recommendations or
evaluations about the third party”: s. 23(2)(g); and, “the third party’ s name where it
appears with other personal information about the third party”: s.23 (2)(h).

[12] In this case the respondent concedes that the third party’s name appears in
various documents from both parties so s. 23(2)(h) is not afactor in thisanaysis.

[13] The Act then goeson to specify, ins. 23(4), that the disclosure of certain types
of personal information is not an unreasonable invasion of a third party’s persona
privacy. Theseinclude, againfor purposesof thisappeal ,personal informationrelating
to “thethird party’ sclassification, salary range, discretionary benefits or employment
responsibilities’: s. 23(4)(e); and, “details of a discretionary benefit of a financial
nature granted to thethird party by a public body”: s. 23(4)(h).

[14] In between the two presumptions set out in subsections 23(2) and (4), the Act
setsout, ins. 23(3), that, in determining whether a disclosure of personal information
constitutes an unreasonableinvasion of athird party’ spersonal privacy,the head of the
public body must consider all of the relevant circumstances, including, among others,
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whether the disclosure is desirable for the purpose of subjecting the public body’s
activities to public scrutiny.

[15] Theschemeof the Act, inrespect of arequestfor accessto personalinformation,
therefore requires, first, a determination as to whether the information requested is
“personal information”. If itis, then there must be a determination asto whether itis
the type of information the disclosure of which is presumed to be an unreasonable
invasion of privacy. If the presumption comesinto play, then it may be rebutted only
by one of the criteria set out in s. 23(4) deeming disclosure of certain types of
information to not be an unreasonableinvasion of privacy. Theconsiderationsins. 23
(3) comeinto play only if the presumption in s. 23(2) does not apply. It is meant to
assist the decision-maker in the situation where the requested information does not
come within one of the presumptions by setting out some factors that should go into
the analysis.

[16] It wasapparent at the hearing of thisappeal that counsel for both partiesagreed
with this outline of the operation of s. 23 of the Act. It accords with the views of the
Information and Privacy Commissioner since, in her review of this request, she made
many of the same comments. It also accordswith the analysis of asimilar sectionin
the Ontario legidation in John Doev. Ontario (1993), 13 O.R. (3d) 767 (Div. Ct.).

History of These Proceedings

[17] On Jduly 14, 2003, the appellant, Julie Green, a reporter for the Canadian
Broadcasting Corporation, forwarded a written request to the Financial Management
Board Secretariat (“FMBS’) of the Government of the Northwest Territories for
disclosure of what was describedas “ the severance/ammpensati onpackage awardedto”
thethird party. It was public knowledge that afew months earlier the third party had
left his executive position with the public body in question. On July 30, 2003, the
FMBS accessto information officer replied to Ms. Green stating that the information
requested was exempt from disclosure pursuant to subsections 23 (2)(d) and (f) of the
Act. Ms. Green then requested the | nformation and Privacy Commissioner to conduct
areview of the FMBS refusal to disclose the information sought.

[18] The Commissioner issued her Review Recommendation (Number 04-036) on
January 7, 2004. The Commissioner, as part of her review, examined the pertinent
document in private. She concluded that the severance agreement should be disclosed
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but that certain parts of the agreement should be severed. Those parts related to
references to dates, the basis upon which the amounts payable pursuant to the
agreement were cal culated, theamount to be paid to thethird party by way of benefits,
and a document attached to the agreement as“ Schedule A”. The Commissioner held
that a lump sum payment paid on termination was not subject to the presumption
applicableto “income” whereas payments made by way of salary continuation were.
The document attached as “Schedule A” was held to be exempt from disclosure
pursuant to s. 23(2)(g) sinceit is a prototype of aletter of reference agreed to by the
parties.

[19] On February 4, 2004, the government’s Minister of Finance, in his role as
Chairman of the Financial Administration Board, provided hiswritten decision upon
review of the Commissioner’srecommendation. He advised Ms. Green that he will

disclose the agreement but with moreinformationsevered than asrecommended by the
Commissioner. In particular, he disagreed with the Commissioner that there is any
distinction to be drawn between lump sum payoutsand sal arycontinuati on agreements
and noted that the Commissioner failed to follow a previous review wherein she
recommended all of the financial details be severed from a severance agreement.
Therefore, the agreement in question was disclosed to Ms. Green but all referencesto
the amounts payable to the third party, the basis upon which they were calculated,

dates, and “ Schedule A", were deleted.

[20] On March 5, 2004, the appellants launched these proceedings by filing their
Notice of Appea seeking disclosure of all of the information contained in the
severance agreement. On September 25, 2005, aconsent order wasissued wherebythe
respondent agreed to provide a complete copy of the severance agreement to
appellants’ counsal on her undertaking to maintainthe confidentiality of the document.
In my opinion, this was a commendable step in these proceedings since otherwise
appellants’ counsel would have been severely hampered in her ability to formulate
relevant submissions.

Scope of the Appedl:

[21] TheAct providesthat either an applicant or the affectedthird party may appeala
decision made by the head of a public body to this court: s. 37(1). It isimportant to
note that the appeal is from the head’ s decision, not the Commissioner’s review or
recommendations.
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[22] Thecourt hasawide appellate power. The Act statesthat the court “ shall make
its own determination of the matter”: s. 38(1). It may examinein privateany recordto
whichthe Act applies. Thedeterminationfor the court, in essence, iswhetherthe head
Isrequired to give access or is required to refuse access:. s. 39. In this case, because
thisis an appeal of adecision to refuse accessto all or part of arecord that contains
personal information, the onus is on the appel lants to establish that disclosure would
not be contrary to the Act: ss. 33(2) & 38(2).

[23] In Canadian Broadcasting Corporation v. Northwest Territories [1999]
N.W.T.J. No. 117 (S.C.), | had occasion to discussthe standard of review on thistype
of appeal. | held then that the appropriate standard to apply to the head' sdecisionis
oneof correctness. The decision concernstheinterpretation of the pertinentsections of
the statute and, relative to areviewing judge, the public body head has no expertisein
statutory interpretation.

[24] Some may well ask why it is necessary to discuss standard of review at all
considering that the Act empowers the court to make its own determination of the
matter under appeal. Y et the Supreme Court of Canada has stated unequivocally that
the standard of review must be determined, using the “pragmatic and functional
approach”, in all cases of review of the decision of astatutorydecision-maker,whether
thereview be by way of judicial review or by way of astatutory right of appeal: Dr. Q.
v. College of Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226 (at
para. 21); Voice Construction Ltd. v. Construction & General Workers Union, [2004]
1 SC.R. 609 (at para. 15). That pragmatic and functional approach requires
consideration of four factors: (1) the absence or presence of aprivative clauseor right
of appedl; (2) the expertise of the decision-maker relativeto that of thereviewingcourt
on theissue in question; (3) the purposes of the legidation; and, (4) the nature of the
guestion, whether it be law, fact, or mixed law and fact: Pushpanathan v. Canada,
[1998] 1 S.C.R. 982. This determines the appropriate degree of deference to be
accorded the statutory decision-maker and in turn the applicable standard of review.

[25] When | consider the four factors, and in particular the clear statement by the
legislature of its intention to give the court an all-encompassing appeal power, | am
fortified in my conclusion that the appeal isto be conductedon thebasisof correctness.
| note that the same conclusion was reached with respect to appeal s under the federal
Accessto Information Act, R.S.C. 1985, c. A-1, and Privacy Act, R.S.C. 1985, s. P-21,
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wherethe court isauthorized to substituteits opinion for that of the statutory decision
maker: Canada (Information Commissioner) v. Canada (Commissioner of the Royal
Canadian Mounted Police), [2003] 1 S.C.R. 66 (at para. 19).

Issues

[26] The central issue on this appea is the characterization of the lump sum
severance payment. Counsel for the appellants conceded that salary continuation
payments would be excluded from disclosure as being information describing
“income” (excluded by s.23(2)(f) of the Act). She argued, however, that alump sum
payment is distinguishable since it constitutes a one-time payment conferred upon
termination of employment. Alternatively, counsel submitted that the lump sum
payment, and other benefits provided by the severance agreement, should be
considered a“ discretionary benefit”, sinceit wasanegotiatedagreement, and therefore
deemed not to be an unreasonabl einvasion of personal privacy (asper ss. 24(4)(e) and
(h) of the Act). Counsel submitted in oral argument that unless the agreement has a
clear reference to some obligation created by law (either by statute or a contract) then
the assumption should be that it is a discretionary benefit.

[27] Respondent's counsel submitted that a lump sum payment, just as salary
continuation payments, must be considered “income” sinceit constitutespay in lieu of
notice. Such paymentsaretreatedas incomefor taxationpurposes, employerswho pay
them are required to make appropriate source deductions; and, they represent salary
calculated over a period of time. Counsel further argued that the severance payments
cannot be considered a “discretionary benefit” since they were made in accordance
with the third party’s contract of employment. The fact that an agreement was
negotiated is not equivalent to the employer having an unfettered option as to the
payment of severance. The negotiated severance agreement was premised on the
existence of an employment contract with certain obligations and terms.

[28] The parties are agreed that the information sought is “personal information”
relating to thethird party. | think thereis also agreement that some of theinformation
contained in the severance agreement, particularly the dates of employment, is
excluded from disclosure, pursuant to s. 23(2)(d), as being related to “employment
history”. As | said before, the real question is how to characterize the lump sum
payment.
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[29] TheActdrawsadistinction,when it comesto personal employmentinformation,
between the general and the specific. Specific information, such as the third party’s
employment history and income, are excepted from disclosure. General information
however, such as the third party’s job classification or salary range, are subject to
disclosure. These are the legislature' s choices in attempting to balance the public
interest in disclosure of how government spendsitsmoneyagainst the privacyrights of
itsofficersand employees. With respect to discretionary benefits, thelegislaturemust
have concluded that those should be disclosable since they are expenditures of public
money made, by definition, without any obligation to do so. The public’s right to
know in that instanceis consideredmore importantthan thethird party privacyinterest.

[30] In arguing that the lump sum payment in this case should be disclosed,
appellants’ counsel referred me to several decisions of Information and Privacy
Commissionersin other jurisdictions. These caseswere of limited assistance because,
as | indicated earlier, the specific words of the governing statute may differ from
jurisdiction to jurisdiction. For example, counsel referred to two decisions from
British Columbia, both of which held that severance payments were to be disclosed.
However, the British Columbia statute specifically provided that disclosure of
information concerning athird party’ sremuneration was not an unreasonableinvasion
of privacy. Under the Northwest Territories statue, disclosure of information relaing
to incomeis presumed to be unreasonable.

[31] Inmy opinion, aseverance payment, whether inlump sum or payableover time
as salary continuation, must be regarded as “income” for purposes of the Act. Itis
meant to replace salary that would have been paid if the employee had continued
working. This is recognized, as respondent’s counsel submitted, by the way such
paymentsaretreated for taxation purposes. Thelncome Tax Act, R.S.C. 1985, c. 1(5th
Supp.), includesinincomeall “retiring allowances’, which is defined asincludingany
amount received in respect of aloss of employment.

[32] Inthiscasethelnformationand Privacy Commissiorer, inher review,also drew
adistinction between aone-timelump sum paymentand sal arycontinuation payments.
She relied on decisions from Ontario which dealt with legislation in almost identical
wording to the Northwest Territories statute. She ruled that the specific lump sum
payable is not exempt from disclosure as “income” under s. 23(2)(f) on the basis of
those decisions. She quoted from one decision, Order MO-1332, [2000] O.P.I.C. No.
151, where the adjudicator wrote:
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A number of decisions of this office have considered the application of thissectionof
the Act, or its provincial equivalent, to severance agreementsentered into by former
public officials or employees. In Order M-173, which dealt with severance
agreements between the City of Ottawaand threeformer high-rankingemployees, the
monetary entitlements under those agreements was found not to fall under the
presumption in section 14(3)(f) (finances, income etc.) of the Act, insofar as they
represented “ onetime paymentsto be conferredimmediately or over adefinedperiod
of timethat arisedirectly from the acceptance by the former employeesof retirement
packages.” Further inthe sameorder, Assistant Commissionerlrwin Glasbergfound
that much of theinformation in those agreementsdid not pertain to the“ employment
history” of the individuals for the purposes of section 14(3)(d) of the Act, but could
more accurately be described as relating to arrangements put in place to end the
employment connection.

In Order P-1348, which dealt with the application of the provincial equivalent to
sections 14(3)(d) and (f) to severance agreements, Inquiry Officer Laurel Cropley
reviewed other decisionsin this area, and concluded that the start and finish dates of
a salary continuation agreement have been found to fall within the presumption in
section 14(3)(d) (employment history), and referencestothe specificsalary to bepaid
to anindividual over that period of time, within the presumption in section 14(3)(f)
(finances and income).

[33] | must admit that it isnot clear to me why the distinction was drawn between a
lump sum payment and salary continuation payments. Theonly reason| canthink of is
that perhaps the lump sum component was not paid in replacement of lost income but
paid merely as additional compensation or consideration for accepting the severance
package. | do not havethefacts of the Ontario case before me. But my speculationis
based on what | infer from the comment, in the extract quoted above, to “one time
payments . . . that arise directly from acceptance by the former employees of
retirement packages”.

[34] In this case, however, the Information and Privacy Commissioner herself
acknowledged that the specific amount of thelump sum paymentwas cal culatedon the
basis of the third party’s salary for a given period of time. Hence | fail to see the
difference between alump sum payment, representing salary, and salary continuation
payments. For this reason | think the respondent was correct to conclude that
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disclosure of the lump sum payment comes within the presumption relating to
“income” in s. 23(2)(f).

[35] In considering whether the information is nevertheless disclosable as being
related to adiscretionary benefit (asthat termisusedin ss. 23(4)(e) and (h) of the Act),
counsel provided mewith several useful references. Thetermisnot definedintheAct
but the ordinary meaning of those words suggestsa benefit,gift or advantagewhich the
employer may confer in hisor her discretion, unfettered by any requirement to do so:
see also Sutherland v. Canada, [1994] 3 F.C. 527 (T.D.), at para. 14.

[36] Thecaseof Van DenBerghv. Canada, [2003] F.C.J. No, 1407 (T.D.), provides
a good example of a discretionary benefit. There a union representative sought
disclosure of the names of employees of the National Research Council who had
received performance bonuses. These bonuses were conceived by the employer asa
way of rewarding hard-working and talented employees. There was no obligation by
the employer to pay the bonus and the amount paid was determined by the employer.
The court concluded that the information sought related to a discretionary financial
benefit and was deemed disclosable by thelegidation. Thejudgeinthe case, O Reilly
J., contrasted the performance bonus to a pension that was the subject-matter of a
disclosure request in Canada (Information Commissioner) v. Canada (Minister of
Public Works), [1997] 1 F.C. 164 (T.D.). Inthat case, because the pension plan was
based on precise eligibility criteria, it was held not to be a discretionary benefit.

[37] For this appeal, | have had the benefit of reviewing the entire severance
agreement (as| wasurged to do by both counsel). | am satisfied, based on that review,
that the lump sum payment in this case was based on a precise cal culation based on
salary over aperiod of time (less required statutory deductions). Furthermore, it was
not made merely as part of a negotiated termination of employment. It was made
pursuant to the terms of a pre-existing contract of employment. The parts of the
severance agreement already disclosed refer to an employment agreement made on a
date prior to the severance agreement and to an acknowl edgement that the employment
relationship was terminated “in accordance with” the provisions of that agreement.
The specific monetary terms of the severanceagreement makereferenceto thetermsof
the earlier employment agreement. All of this leads me to conclude that the amount
paid as alump sum severance was pursuant to a contract and was not a discretionary
benefit.
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[38] Doesthefact that the severance agreementwas negotiatedhave abearingon this
analysis? | think not in these circumstances.

[39] Appellants counsel provided mewith adecisionof thelnformationand Privacy
Commissioner of Alberta (Order 2001-020 dated August 22, 2001) which held a
negotiated severance agreement to be a discretionary benefit. The Commissioner in
that case wrote:

Severanceis abeneficial payment or an advantage that flows from the employment
relationship to the employee, whether or not it isactually paid beforetherelationship
formally ends, and whether or not it isrequired by law.

A severance packageisalso a“discretionary” benefit because the City exercised its
discretion to negotiate mutually acceptabl e compensation witheachthird party. This
creates the necessary element of a degree of discretion.

[40] | amnot certain how the Commissionerin that casearrivedat the conclusionthat
there was discretion other than the mere fact that the agreements were negotiated.
There are insufficient facts recorded in the decision to know whether the agreements
were negotiated because they were purely voluntary or because the employer, without
the benefit of any statutory or contractual provision, decided on its own to offer
severance packages. | suspect that it wasthe latter because early in the decision there
Is a reference to the access request being for information related to “discretionary
buyouts® of certain employees. Thissuggeststo methat the severancesweretriggered
by the employer and there were no pre-existing contractual termsrespectingseverance
payments.

[41] Inthepresent case, the merefact that the severanceagreement wasthe subjectof
negotiation does not derogate from the essential fact that the agreement was
contemplated in a pre-existing employmentcontract and that thetermsnegotiatedwere
pursuant to the terms of that pre-existing contract. This removes the severance
agreement from the discretionary category. Therewasacontractual obligation on the
employer. Their conferral of the benefit of the lump sum payment was not an
unfettered decision on their part.

[42] Hencel concludethat the Minister was correct in rejecting the Commissioner’s
recommendation that the terms of the agreement are related to a discretionary benefit
and therefore subject to disclosure pursuant to subsections 23 (4)(e) or (h).
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[43] With respect to the document attached as “Schedule A” to the severance
agreement, that is, as the Commissioner described it, a prototype of a letter of
reference, as agreed to by the parties, to be given out by the employer should there be
any requestsfor areference. Assuchit clearly fallswithinthe presumptivecategory of
“personal recommendationsor eval uationsabout thethird party”, found in s. 23(2)(g),
and thus exempt from disclosure.

Conclusion:
[44] For these reasons, | have concluded that the Minister’s decision was correct.

The appeal istherefore dismissed. The respondent will haveits costs of the appeal in
accordance with the Rules of Court.

J.Z. Vertes
J.S.C.

Dated this 6" day of July, 2006.
Counsel for the Appellants: CynthiaJ. Levy

Counsel for the Respondent: Sheldon N. Toner
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