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IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES

IN THE MATTER OF the Planning Act,
R.SIN.W.T. 1988, c. P-7, as amended,

AND IN THE MATTER OF the Decision of the Fort Smith
Development Appeal Board dated June 15, 2005.

BETWEEN:

THE NORTH WEST COMPANY
Appellant

- and-

MUNICIPAL CORPORATION OF THE TOWN OF FORT SMITH,
MARIE SWANSON, GLEN FREUND, ROGER RAWLYK,
WILLIAM TORDIFF and JOHN MINUTE

Respondents

MEMORANDUM OF JUDGMENT

[1] Thisisan appeal from a decision made on June 15, 2005 by the Devel opment
Appeal Board for the Town of Fort Smith (“theBoard”). The appeal isbrought
pursuant to section 51 of the Planning Act, R.S.N.W.T. 1999, c. P-7 (“theAct”).

BACKGROUND

[2]

The Appellant operatesthe Northern Storein Fort Smith. The storeislocatedat
79 Breynat Street. TheFort Smith General Plan By-Law No. 672 (“theGeneral
Plan”) createsanumber of zoneswithinthemunicipality. TheNorthernStore is
located in the Town Centre zone.
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On April 8, 2005, the Appel lant submitted an applicationfor devel opmentto the
Town of Fort Smith for approval to add a retail facility for the sale of
pretroleum productsto the existing Northern Store. The Appellantwas advised
that an application would also have to be made to amend the zoning by-law
because the proposed development was not one normally contemplated under
the existing zoning by-law. The Appellant made application to amend the
zoning by-law on April 8, 2006.

The Appelant was advised on May 18, 2005, that the application for
development had been approved. On May 31, 2005, the Town of Fort Smith
issued development permit DPA-004-05, which confirmed this approval.

A number of residentsfrom Fort Smith sent correspondenceexpressing various
concerns about the proposed development. These individuals are named
Respondentsin this case.

On June 3, 2005, the Appellant received correspondence from the Board
advising that a public hearing was set to proceed on June 13, 2005 to consider
appeals which had been received with respect to the application for
development.

The hearing proceeded on June 13, 2005. All parties appeared and made
submissions, with the exception of Respondent Roger Rawlyk.

On June 15, the Appellant received correspondence from the Board advising
that the appeal s had been allowed and that the application for devel opment was
denied. This correspondence stated:

It is the decision of the Development Appeal Board to uphold the appeals
received and to deny the Development Application DPA-004-05 for the
reasons stated below:

1. The intent of the General Plan for Town Center (TC) was not
followed.

2. Therewereno similar in character developmentsin the Town Center.

3. Previous precedents have been set in regards to such applications.
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4, The permitted use will be determined by the General Plan until such
time as the General Plan has been reviewed.

5. Recommend that the General Plan be reviewed.

[9] The Appellant seeks leave to appeal the Board's decision. It argues that the
Board erred in law by failing to provide adequate reasons for its decision. It
also argues that the Board committed a jurisdictional error by taking into
account inappropriate factorsin reaching its decision.

[10] The Respondent’s position isthat leave to appeal ought not to be granted. On
the merits, the Respondent argues that the reasons given by the Board, when
examined in the full context of the case, are adequate. The Respondent also
arguesthat therecord doesnot support the Appellant’ sassertion that the Board
considered inappropriate factorsin arriving at its decision.

RELEVANT STATUTORY PROVISIONS

[11] Section 51 of the Act givesthis Court jurisdiction to entertain the issues raised
by the Appellant. It reads, in part, asfollows:

51.(1) Subject to subsection (2), an appeal on a question of
jurisdiction or on a question of law liesto the Supreme Court from a
decision of an appeal board made under section 23 ¢(...)

()

[12] Section 23 of the Act provides the framework for the exercise of the Board's
jurisdiction. Subsection 23(3) isparticularly relevant, asit setsout the Board's
powers in hearings such as the one held on June 13, 2005.

23.(...)
(3) An appeal board shall

@ hold a hearing within 30 daysafter the receipt by it of
anotice of appea

(b) ensure that reasonable notice of the hearingis givento
the appellant and all personswho, in the opinion of the appeal
board, may be affected; and
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(© consider each appea having due regard to the
circumstances and merits of the case and to the purpose,
scope and intent of ageneral plan that is under preparation or
is adopted and to the zoning by-law that isin force.

This provision makes it clear that general plans and zoning by-laws are
important considerations for the Board. The Board’ sdecision must therefore
be examined in the context of the General Plan and the Town of Fort Smith
Zoning By-Law No0.673 (“the By-Law”).

The General Plan creates various zones, including the Town Centre zone. Its
description of that zone reads, in part, as follows:

The purpose of this land use as designated on Schedule “2" is to
provide for awide variety of commercial, institutional, and personal
service uses with regard for safety, convenience and attractiveness.

Acceptable land uses in the Town Centre area include public
buildings, offices, personal services and retail commercial. Non-
commercia useswhich may also be suitableinclude parks, churches,
mixed commerdal-residential development.

TheBy-Law setsout more specifically permitted uses and conditional usesfor
each of the zones created by the General Plan. The permitted uses and
conditional uses applicableto the Town Centre zone are set out at page56 of the
By-Law:

Q) Permitted Uses

@ Banks;

(b) Coffee shops and restaurants;

(© Barber shops and beauty shops,
(d) Retail stores;

(e) Convenience stores;

) Medical and dental clinics;

(9) Funeral parlor;

(h) Hotel and motel;

(1) Laundry and dry cleaning facilities,
() Offices;

(K) Post office;

() Public and quasi-public buildings;
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(m)  Theatre;

(n) Community halls;

(o) Private clubs and lodges; and

(P A workshop accessory to aretail store.

(2 Conditional Uses

@ Apartments combined with permitted and conditional uses,

(b) Public utilities and install ations;

(© Parks and playgrounds,

(d) Day use recreational vehicle park;

(e  Day cares,

()] Churches and related residences;

(9) Accessory buildings and uses;

(h) Extensions to existing dwellings;

(1) Suites in existing dwellings;

() Boarding and lodging houses in existing dwellings;

(k) Bed and breakfast establishmentsin existing dwellings;

() Veterinary clinics, and

(m)  Other uses which are considered by resolution of Council to be similar in
character and purpose to the uses listed above as part of the [Town Centre]
zone.

ANALYSIS

A)

[16]

[17]

Application for leave to appeal

The parties agree that to be granted leave to appeal, the Appellant must
demonstrate that the appeal raises a serious arguable point. The analysis of
whether thisthreshold is met turns on the examinationof five elements:whether
the point on appeal isof significanceto the practice, whether the pointraisedis
of significance to the action, whether the appeal is prima facie meritorious,
whether the appea will unduly hinder the progress of the case, and what
standard of review will apply if leaveis granted.

BP Canada Energy Co V. Alberta (Energy and Utilities Board) [2004] A.J.
No.47, at para.37.

The Appellant arguesthat it has met thisthreshold. The Respondent disagrees,
primarily becauseit claimsthat the Appellant has not demonstrated that thisis
prima facieameritoriousappeal. The partiesalso disagree about the applicable
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standard of review. My understanding isthat the Respondent’ spositionisthat a
standard of reasonablenessapplieson al issues; the Appellant’ spositionis that
astandard of correctness appliesto theissue raised about the sufficiency of the
reasons given by the Board, and a standard of reasonableness applies to the
jurisdictional issue.

The applicablestandard of review isnot determinative on theleave application,
but of course, identifying the standard that applies is helpful in ascertaining
whether a proposed ground of appeal has a reasonable chance of success.

In my view, the sufficiency of the reasons given by the Board must be examined
on a standard of correctness. Lor-al Sporings Ltd. v. Ponoka (County)
Subdivision and Devel opment Appeal Board [2000] A.J. N0.1286, at para.8.

The determination of the standard of review on thejurisdictional issuerequires
the examination of a number of factors. Section 51 of the Act provides a
statutory right of appea fromtheBoard' sdecision. This, in my view, means
that the analysis to determine the standard of review is different from what it
generally isin judicia reviews. A right of appeal means that the legislature
intends that the Board’ s decisions be subject to review. It isthe opposite of a
stuation wherethelegislature has specifically included aprivative clauseinthe
statute, shielding the administrative tribunal’s decisions from review. It
suggests a standard or review that is less deferential to the Board' s decision.
Lor-al Springs Ltd. v. Ponoka (County) Subdivision and Devel opment Appeal
Board, supra, at para.”.

Another factor to consider isthe expertise of the decison-maker. TheBoardis
composed of membersof thecommunity. They arefamiliarwith thecommunity
and bring useful knowledge and insights to decisions that the Board has to
make. However, they do not have any particularly specialized training.

The purpose of the provision and of the statute must also be considered. | have
aready referred to section 23(3)(b) of the Act, which setsout thecriteriathat the
Board must consider on an appeal. That provision requires the Board to
examine the purpose, scope and intent of general plans and by-laws, aswell as
the circumstances of the case. Thismay, in some cases, require the exercise of
considerable discretion, which often suggests that a deferential standard of
review should be used on appeal.
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A final factor to be considered isthe nature of the problem at issue, and whether
it relates to the determination of law or facts. If theissueisone of law, aless
deferential standard of review applies. If theissuerelatesto the interpretation
and assessment of facts, a more deferential standard is appropriate.

The Appellant hasnot framed the second issue on this appeal asachallenge of
the Board's interpretation of the evidence presented at the hearing, or its
interpretation of the General Plan and By-Law. Rather, theissueisfocused on
the factors considered in reaching the decision.

Had theissueraised beenthe Board sinterpretation of the By-Law or General
Plan, a more deferential standard of review might be appropriate. However,
that isnot how the Appellant has framed its challenge. Having weighed the
factors| havereferred to, | conclude that the standard of review on the second
Issue is one of correctness, as the issue really is whether the Board complied
with Paragraph 23(3)(b) and applied the proper criteriain reaching itsdecision.

Applying the standard of correctness on thefirst issue, the reasons provided by
the Board in support of its decision are very brief. They do not refer to the
submissions made and do not include an analysis of the General Plan or of the
By-law. Aspectsof the reasons are morein the nature of recommendation than
decision.

On the second issue, it is clear from the record that some of the appellants
raised concerns that were outside the scope of the criteriathat wererelevant to
the Board s decision. The appeals themselves, attached as Exhibits“F”, “G”,
“H”,and“l” to the affidavit of Anne Sebert sworn September 14, 2005, aswell
asthe Minutesof hearing, attached as Exhibit “K” to the sameaffidavit,makeit
clear that issuesrelated to economics and competition were at the heart of some
of the appeals presented. Thereasons are silent as to what the Board made of
those irrelevant considerations.
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Having regard to the standard of review which | find to be applicable on both
grounds of appeal, | cannot say that theissuesraised by the Appellant are prima
faciefrivolous. | find that both grounds of appeal raise serious arguable points.
| find, therefore, that the Appellant has met the threshold to be granted leave to

appeal.

Sufficiency of reasons

The Act does not specifically requirethe Board to givereasonsfor itsdecisions.

There is a significant body of jurisprudence that recognizes that procedural
fairness more often than not requires administrativetribunal s to givereasonsfor
their decisions. There is a growing recognition that those who appear before
administrativetribunalsand have astakein the outcomeof theproceedingshave
aright to understand why the tribunal decides one way or another. Moreover,
where there is a statutory right of appeal, asthereisinthiscase, itis essentia
for the reviewing court to be able to decipher why the administrative tribunal
reached the decision it did. Baker v. Canada (Minister of Citizenship &
Immigration) [1999] 2 S.C.R. 817.

Inthiscase, the Board did providereasonsfor itsdecision. Theissueiswhether
those reasons were adequate.

The Appellant arguesthat it is not possible to know, on the basis of the reasons
given, why the Board allowed the appeal and reversed the decision to grant the
development permit. The Appellant points out that the reasons do not include
any analysis of the submissions made, or any reference to the statutory criteria
the Board was required to apply pursuant to Subsection 23(3) of the Act. The
Respondent argues, on the contrary, that the reasonsgiven, when examined in
the context of the record, leave no doubt as to why the Board reached the
conclusionit did.

The determination of whether reasons are adequate requires consideration of
the context within which the decisionwasmade. Lor-al SpringsLtd. v. Ponoka
(County) Subdivision and Development Appeal Board, supra, at para. 15.
Rogersv. Development Appeal Board of Srathcona(County No.20) [1979] A.J.
N0.370, at para.10.
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[33] | agreewith the Appellant that neither this Court nor the partiesshould haveto
guess why the Board reached the conclusions it did. However, the Board's
reasons must be examined in the context of the specific issuesthat were before
the Board and the submissions made at the hearing. TheGeneral Plan and the
By-law are also very important to place the Board' s reasonsin context.

a) nature of the appeals

[34] A number of individuals appealed the decision of the Town of Fort Smith to
approve the development permit. Although there were some overlapsin the
issues raised, each appeal was framed in dightly different ways and raised
different issues.

i) appeal by Bill Tordiff

Mr. Tordiff’ sappeal madereferenceto the By-Law and statedthat
a gas distribution center was not listed as one of the “permitted
uses’ for the Town Centre zone. He referred to the potential
reduction in property values in the area if this development was
permitted. He also referred to the number of existinggas outletsin
the community and said it was bad planning to allow for another
oneto be allowed to open. He stated that “ someone was bound to
lose” if this was allowed, presumably referring to possible
economic consequences for the other gas outlets. He raised
concerns about the Appellant’s management of its existing
business, referring to various problems with the upkeep of the
property, in particular with respect to garbage. Heasoreferredto
thefact that another individual had applied to open agasstationin
the same area and had been denied that request.

i)  appea by Glen Freund and Marie Swanson

Mr. Freund and Ms. Swanson’ sappeal referredto provisionsof the
General Plan and theBy-Law. They referred specifically to clause
(m) inthelist of Conditional Usesfor the Town Center zone, and
argued that the proposed devel opment was not similar in character
to other uses permitted in this zone. They suggested that a public
meeting be held to determine whether it would be appropriate to
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determine whether the General Plan or By-Law should be
changed. They stated that this development permit, if granted,
would lead to similar applications by other businessesoperatingin
thearea. They also referred to the number of gas outlets already
operating in the community.

iii)  appea by John Minute

Mr. Minute's appeal referred to an application made by another
individual, several years ago, to operate as gas bar in the areain
guestion, which request had been denied. He stated that his
concernswerethat having agas station in the center of town raised
safety issues. He expressed concern about potential contamination
of the environment arising from spills and fumes. He expressed
the view that service stations should be located on the outskirts of
the community.

iv)  appea by Roger Rawlyk

Mr. Rawlyk’s appea was focused on issues of economics and
viability of small businesses. He referred to the size of the
community, the number of existing gas outlets, and stated that
there was not enough business to support another one. He
expressed concern that the smaller businesseswould not be ableto
competewith the Appellant if it was allowed to operate agas bar.

[35] All appellants except Mr. Rawlyk appeared before the Board and made
submissions. The minutes of hearing indicate that the submissions made were
consistent with the correspondence the appel lantshad sentto theBoard. Exhibit
“J to lan Burrows affidavit sworn July 25, 2005, filed on behalf of the
Appellant, summarizesthe presentations made at the hearing. The notesarenot
extremely detailed but nothing in those notes contradicts the other evidence
about the nature and content of the presentations made at the hearing.
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Provisions of the General Plan and By-Law

| have aready referred to provisions of the General Plan and of theBy-Lawthat
apply to the Town Center zone. Gas stations and service stations are not listed
as permitted uses or conditional usesfor that zone. Conditional uses, as set out
at Paragraph (m) of the conditional useslist, include“useswhichareconsidered
by resolution of Council to be similar in character and purposeto the useslisted
above’. For the Appellant to demonstrate that the proposed development was
permissible in the Town Center zone, it had to persuade the Board that the
development was similar in character and purpose to other permissible uses
listed in the By-Law for the Town Center zone.

| also note that the sale of gas, gas stationsand service stations are specifically
referred to and listed as permissible or conditional uses in some of the other
zones set out in the General Plan and the By-Law.

Sufficiency of reasonsin context of the nature of the appeals, the General Plan,
and the By-Law

Taking the full context of the hearing into account, in my view, the reasons
given by the Board are quite clear despite their brevity.

Although the proposed development was for a gas outlet and an attached
convenience store, the gas outlet was an essential component of the project, and
was the aspect that attracted the opposition of theindividualswho filed appeals.

It wastherefore appropriate for the Board to focus on that aspect of the project.

The Respondents Tordiff, Freund and Swanson raised thefact that gas stations
were not the type of activitiesthat were contemplated, in the General Planand
the By-law, to be permitted in the Town Center zone. Thefirst statement made
inthe Board' sdecision (* Theintent of the General Plan for Town Center (TC)
was not followed”) shows that the Board accepted that submission.

The second statement made by the Board, “ There were no similar in character
developments in the Town Center”, can only refer to Paragraph (m) of the
Conditional Useslisted in the By-Law for the Town Center zone. Respondents
Freund and Swanson made submissions specifically on that point, and on the
fact the proposed development was not similar in character and nature to the
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other listed usesfor that zone. They referred to the fact there was no other gas
bar in the Town Center zone. The second statement in the Board’ s reasons
demonstratesthat it agreed with that submission.

The third statement, “Previous precedents have been set in regards to such
applications’, may appear somewhat of an obscure statement when one is not
aware of the full context of the hearing, but it is completely understandable
when one considers that Respondents Tordiff and Minute referred to other
individuals who attempted to undertake similar activitiesin the Town Centre
zone and were not permitted to do so.

The fourth statement, “ The permitted use will be determined by the General
Plan until such time asthe General Plan has been reviewed” is a statement that
accurately reflectsthe provisions of sections 23(3)(c) and 23(8) of the Act and
section 1(3) of theGeneral Plan; these provisionsall refer to theimportance of
taking the General Plan in consideration when deciding whether a proposed
development should be permitted.

The final statement, “Recommend that the General Plan be reviewed”, does
nothing more than state the Board's view that the General Plan should be
reviewed. The statement does not constitute reasons for the decision. | note,
however, that Respondents Freund and Swanson specifically recommended, in
their appeal, that public meetings be held to determine whether it was time to
review the General Plan and related by-laws. | understand the Board' s final
statement to simply be an expression of the Board’'s view that it would be
appropriate to review of the General Plan, and revisit the question of what
activities and developments should be allowed in the Town Center zone.

This recommendation does not render the reasons deficient. On the contrary,
when examined in the context of the Board' s previous statement, it shows an
awareness of the Board’ sobligation to baseitsdecisionson theexistingGeneral
Plan and By-Law, irrespective of the Board's views about the need for those
statutory instruments to bereviewed. It confirmsthat the Board was aware of
the criteria that Paragraph 23(3)(c) and that its discretion had to be exercised
within those parameters.

The record shows that at this hearing, the issue before the Board was whether
the proposed devel opment, in particular its gas salescomponent, fell withinthe
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permitted usesin the Town Center zone under theexistingGeneral Plan andthe
By-Law. Unlike many cases referred to by the Appellant, the evidence before
the Board was straightforward and the issue under consideration was very
narrow. This must be taken into account in assessing the sufficiency of the
reasons provided.

| have al so taken into account the fact that the Board is composed of community
members who have no specialized or legal training. Reasons it issues, while
they must be sufficient, should not be held to the same standard as reasons
Issued by ajudge or aspecializedtribunal. Treeshinv. Yellowknife(City) [1996]
N.W.T.J. No.16, at para.14.

As stated at the outset, the standard of review that applies to this ground of
appeal isastandard of correctness. That is not the same thing as a standard of
perfection. There is no question the Board' s reasons could have been more
detailed. Ideally, reasonsfor decision should set out thefacts, theissuesraised,
the applicable criteria, an analysis of those criteriaagainst the facts of the case,
and thedecision reached. However, in my view, thereasons, whilebrief, leave
no doubt that the Board agreed with the submission that the proposed
development was simply not one authorized under the General Plan and the By-
Law. Taken in the full context of the case, the reasons are clear and do not
warrant this Court’ s intervention.

CONSIDERATION OF IRRELEVANT OR INAPPROPRIATE FACTORS

The Appellant argues that the Board considered irrelevant or inappropriate
factorsin reaching its decision, thereby committing ajurisdictiond error.

| do not agree with the Appellant’ s assertion that the Board ought not to have
taken into account decisions made on similar applicationsthat had been madein
thepast. The Board wasnot bound by these earlier decisionsbut wasentitledto
take them into consideration.

| also disagree with the assertion that the Board failedto assessthe criteriathat it
was statutorily mandated to consider. On the contrary, | find the reasons show
that the General Plan and the By-Law were duly taken into account by the
Board. | find that the lack of detailed analysisis easily explained when one
considers that the issue at hand was straightforward and did not require
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weighing evidence or a complex analysis of the relevant provisions of the By-
Law.

Asfor irrelevant considerations, | accept the Appellant’ s submission that some
of the Respondentsraised issuesthat were outside the scope of what the Board
was permitted to consider. Issues related to the market, economics or
competition clearly fall outsidethe parametersof Paragraph 23(3)(b) of the Act.

However, the Board does not control the contentsof correspondenceit receives
or the submissionsthat interested parties choose to present at hearings.

Having carefully reviewed therecord, | find no evidencethat the Board invited
or encouraged representations on irrelevant or inappropriate considerations. |
aso find no evidence that the Board attached any weight to irrelevant or
Inappropriate considerationsin making its decision. The reasons given by the
Board do not refer to any of the inappropriate or irrelevant considerations the
Appellant has raised. There is no reference to issues of competition between
businesses, to the number of gas outlets the Fort Smith market can support, to
concerns about spills, fumes, or risks to the environment.

Onthe contrary, the Board’ sreasonsrefer to proper considerations. Thereasons
refer to the General Plan. They refer, without naming it, to Paragraph (m) of
the conditional usesfor the Town Center set out in the By-Law. They refer to
past decisions on similar applications made by other citizens. All thesefactors
were proper factors for the Board to consider.

While the record shows that irrelevant matters were raised before the Board,
thereisnothing on therecord that showsthat the Board’ s decision was based on
any of those considerations. ThisCourt should not presumethat the Board acted
on improper considerations. Similarly, this Court should not infer that the
Board was swayed by submissions on improper considerations where the
decision itself makes no reference to those improper considerations.

| am not satisfied that the Board committed any jurisdictional error in this case.

CONCLUSION

[57]

For these reasons,
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a) the application for leave to appeal is granted; and
b)  theappeal is dismissed.

L.A. Charbonneau

JS.C.
Dated at Y ellowknife, NT, this
24" day of January 2007
Counsel for the Appellant: Paul N.K. Smith

Counsdl for the Respondents: Thomas D. Marriott
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