ENGLE V. CARSWELL, 2006 NWISC 03 6101- 02145

IN THE SUPREME COURT OF THE NORTHWEST TERRI TORI ES

IN THE MATTER OF:

ROBERT PARSONS ENGLE

APPLI CANT

- AND -

MARGARET LUCI LLE CARSWELL

RESPONDENT

TRANSCRI PT OF THE ORAL DECI SI ON DELI VERED BY THE HONOURABLE
JUSTICE R P. FOSY, SITTING IN YELLOXNKNI FE, | N THE NORTHWEST

TERRI TORI ES, ON THE 18TH DAY OF JANUARY, A.D. 2006.

APPEARANCES:
MR, W KENNY: COUNSEL FOR THE APPLI CANT
MS. K. PETERSON, Q C.: COUNSEL FOR THE RESPONDENT

OFFI Cl AL COURT REPORTERS



THE COURT: FI RSTLY, | WANT FOR THANK BOTH
COUNSEL FOR THEI R VERY WVELL ORGANI ZED
PRESENTATIONS. | T IS ALWAYS APPRECI ATED WHEN
COUNSEL CAN PUT THE | SSUES SQUARELY BEFORE THE
COURT IN A SUCCI NCT AND CONVI NCI NG MANNER.

| WLL DEAL FI RSTLY WTH THE | SSUE OF

CONFLI CT.

I HAVE CONCLUDED THAT | HAVE NO EVI DENCE
BEFORE ME THAT MR. ENGLE AS AN | NDI VI DUAL WAS
EVER A CLI ENT OF THE FI RM PETERSON, STANG &
MALAKOE. THI' S FI RM HAS ACTED, AND ACTS, AS A
REG STERED OFFI CE AND HAS FI LED ANNUAL REPORTS
FOR PERSONAL COMPANI ES OF THE APPLI CANT AND
APPARENTLY NOTHI NG MORE. THE ONE EXCEPTI ON MAY
BE FOUND I N A RATHER UNCLEAR EMAI L MARKED EXHI BI T
"C' TO THE AFFI DAVIT OF ELAI NE DEMERS. AT BEST,
| T SEEMS THAT ON A LEASE BEI NG DI SCUSSED | N THAT
EXH BI T, THE FIRM M LLER THOMPSON WOULD END UP
ACTI NG FOR MR. ENGLE AND NOT THE PETERSON FI RM

WHI LE THERE ARE CASES THAT, BECAUSE OF A
H STORY WHERE A FI RM HAS ACTED FOR AN | NDI VI DUAL
AND ALSO ON BEHALF OF A PERSONAL CORPORATION, IT
HAS BEEN HELD THAT THE | NDI VI DUAL WAS | NDEED THE
CLI ENT AS VELL AS THE PERSONAL CORPORATI ON, AND
I N EFFECT, WHERE THE CORPORATE VEIL WAS LI FTED, |
HAVE CONCLUDED THAT THIS IS NOT THE CASE HERE. |

HAVE NO EVI DENCE THAT THE PETERSON FI RM HAS EVER
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ACTED FOR MR ENGLE PERSONALLY. THERE IS NO
SUGGESTI ON THAT THE PETERSON FI RM HAS ANY
CONFI DENTI AL | NFORVATI ON OR THAT A BREACH OF
CONFI DENTI ALI TY |'S REMOTELY POSSI BLE.

WHI LE | ACKNOW.EDGE THAT | AM BOUND BY THE
RULE ENUNCI ATED BY THE SUPREME COURT OF CANADA I N
NEIL, | HAVE CONCLUDED THAT I T HAS NO APPLI CATI ON
HERE BECAUSE THE CLI ENTS ARE NOT THE SAME. THE
FI'RM I N QUESTI ON DOES ROUTI NE FI LI NG FOR THE
CORPORATI ON AND |'S THE ADDRESS FOR SERVI CE OF THE
COMPANY, NOT MR ENGLE. ACCORDI NGLY, THAT
APPL| CATION | S DI SM SSED.

W TH RESPECT TO THE RULE 327(1)(B)
APPL| CATI ON, | HAVE CONCLUDE THAT THE RULE HAS
BEEN CONTRAVENED AND THE ACTI ON SHOULD BE
DI SM SSED. IN THI'S CASE, AND SI NCE THERE REMAI NS
NOTHI NG W THI N THE ACTI ON BUT THE PROPERTY
DI SPUTES, DI SM SSI NG THE ACTI ON HAS THE RESULT OF
PREVENTI NG THE RESPONDENT FROM REVI VI NG ANY
FURTHER CLAI MS FOR PROPERTY DI VI SI ON EXCEPT AS
HEREI NAFTER DSCRI BED. UNDER THE ORDER OF
MR. JUSTICE MLLER IT I'S | NCUVBENT UPON THE
RESPONDENT TO PURSUE ANY CLAIM FOR A DI VI SION OF
SPECI FI C PROPERTI ES, | NCLUDI NG THE YELLOWKNI FE
PROPERTY, AND SHE HAS NOT DONE SO. NOTHI NG HAS
BEEN DONE FOR A PERI OD OF OVER FIVE YEARS IN THI S

REGARD.
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HER COUNSEL ARGUES THAT SOME OF THE REMEDI ES
CLAIMED I N THE ORI G NAL PETI TI ON WERE ALSO
PURSUED | N CALI FORNI A AND THAT SHOULD CONSTI TUTE
A STEP THAT | S MATERI ALLY ADVANCI NG THI S ACTI ON.
COUNSEL AGREED THAT THE CALI FORNI A LI TI GATI ON
NECESSI TATED A NEW AND SEPARATE ACTI ON | N
CALIFORNIA. I N MY VIEW STEPS I N THAT ACTI ON ARE
NOT STEPS IN THI S ACTI ON.

M5. PETERSON ARGUES THAT THE APPLI CANT
CANNOT USE RULE 327(1)(B) TO STRIKE QUT H S OMWN
ACTI ON. FIRSTLY, THE RULE DCES NOT RESTRICT ITS
APPLI CATI ON THUS. SECONDLY, THE RESPONDENT HAS
THE ONUS OF APPLYI NG TO THE COURT FOR RELI EF, AND
SHE HAS NOT DONE SO. SHE HAS FILED A
COUNTERCLAI M AND HAS DONE NOTHI NG TO ADVANCE THE
CLAIM FOR A PERI OD I N EXCESS OF FI VE YEARS. THE
DUTY TO ADVANCE HER CLAI M LI ES ON HER AND NOT ON
THE APPLI CANT.

I N ANY EVENT, THE RESPONDENT ARGUES THAT
SINCE THE APPLI CANT FILED A MOTI ON | N MAY OF
2005, WHICH, |F PROCEEDED W TH, WOULD HAVE
MATERI ALLY ADVANCED THE PROCEEDI NGS, I T IS CLEAR
THAT THE NOTI CE OF MOTI ON WAS NOT SERVED AND
EVENTUALLY, | N JULY OF 2005, WAS STRUCK FROM THE
LIST. IN MY VIEW THE RESPONDENT MUST FAIL ON
THI'S PO NT AS WELL. FIRSTLY, THE NOTICE OF

MOTI ON I N MAY 2005 WAS AFTER THE FI VE- YEAR PERI OD
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AND THE RULE | S MANDATORY. | F SOVEHOW A NOTI CE
OF MOTI ON LI KE THE MOTI ON FI LED BY THE APPLI CANT
IN MAY 2005 COULD HAVE HAD THE EFFECT OF
EXTENDI NG THE TI ME UNDER THE RULE, I T DI D NOT DO
SO IN THI S CASE BECAUSE | T WAS NEVER SERVED NOR
PROCEEDED W TH.

I N GRANTI NG THE APPLI CATION TO DISM SS, | AM
M NDFUL OF MR. KENNY' S REPRESENTATI ON TO THE
COURT THAT THE RESPONDENT | S NOT STATUTE- BARRED
FROM PROCEEDI NG AGAI NST THE APPLI CANT FOR HER
SHARE OF THE YELLOWKNI FE RESI DENCE. @THE OFFER OF
PAYMENT OF $197, 000 MORE OR LESS BY THE APPLI CANT
TO THE RESPONDENT STILL STANDS. THE RESPONDENT
MAY WANT TO LI TI GATE THE VALUE G VEN I N THE
APPRAI SAL OR OTHER RELEVANT OR PERTI NENT MATTERS
RELATI NG TO THE YELLOWKNI FE RESI DENCE. MR, KENNY
ASSURES ME THAT SHE MAY DO SO | F SHE CHOOSES AS
HER ACTION | S NOT NOW STATUTE- BARRED. THE OTHER
PROPERTY OUTSI DE THE NORTHWEST TERRI TORI ES MAY BE
THE SUBJECT OF A LI M TATI ON DEFENCE | F THE
RESPONDENT CHOOSES TO COMVENCE AN ACTI ON
REGARDI NG THOSE PROPERTI ES. MR, KENNY HAS
CLEARLY | NDI CATED THAT THE LI M TATI ON DEFENCE
WOULD BE RAI SED REGARDI NG THE B. C. AND PALM
SPRI NGS PROPERTI ES. WHETHER THI S DEFENCE WOULD
SUCCEED IS NOT FOR ME TO SAY. ACCORDI NGLY, THE

ACTION | S DI SM SSED.
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COUNSEL WANT TO SPEAK TO COSTS?

MR, KENNY:

MS. PETERSON:

THE COURT:

I T SEEMS TO ME WE HAVE A DRAW
I AGREE, SIR

OKAY. EACH PARTY W LL BEAR

H S OR HER COSTS.

MR, KENNY:

MS. PETERSON:

THE COURT:

THANK YOU.
THANK YQU, SIR

THANK YOU VERY MJUCH. I F

THERE' S NOTHI NG ELSE, WE' LL ADJOURN.
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CERTI FI ED PURSUANT TO RULE 723
OF THE RULES OF COURT

JANE ROVANOW CH, CSR(A), RPR
COURT REPORTER



