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MS.

THE

THE

TAYLOR: Good afternoon. If | nay have
the accused at counsel table.

COURT: He can remain in the

pri soner's box.

TAYLOR; Okay.

COURT: Adri an Happy Kelly has pl eaded
guilty to a charge of aggravated sexual assault
contrary to Section 273(2)(b) of the Crimna
Code. The maxi num sentence for this crime is
life inmprisonnent. The circunstances of this

of fence are particularly egregi ous and cones
close to falling within the category or group of
the worst offences committed under this section
of the Criminal Code.

Both M. Kelly and the victimcome from
wel | -known famlies in the community of Fort Good
Hope. The crinme occurred there on Septenber
22nd, 2005. M. Kelly is 37 years old. The
victimis 43 years ol d.

The victimhad been drinking during the
night with her sister and sone other people. At
one point around 5 a.m, she accepted a ride in
M. Kelly's van; the intention being that he
woul d drop her off at her parents' home in Fort
Good Hope, which is where she lived. Instead, he
drove the vehicle to an isol ated spot outside of

the community of Fort Good Hope where he stopped
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the vehicle. The nearest residence was at | east
four kilonetres away. After he stopped the
vehicle, he proceeded to force hinself sexually
on the victim using serious physical violence to
achi eve his purpose.

VWhen she initially resisted him he punched
her hard with his closed fist on the left side of
her face. She says that in the course of the
next two hours or nore while they were there, he
repeatedly punched her on the face and threatened
further violence if she did not do as he said.

Firstly, he forced her to performoral sex
on himwhen they were in the front part of the
van. M. Kelly was unable to maintain an
erection. He then dragged the victimto the back
of the van. He subsequently, at the back of the
van, instructed her to get on her hands and
knees, and then he attenpted to have ana
intercourse with her from behind. She says that
he was continuing to punch her on the face, and
she al so says that he put his penis partways into
her anus. M. Kelly then turned her around. The
victimpleaded with himto stop. He then forced
her to performoral sex again. He then got on
top of her and attenpted to have vagi na
intercourse with her. She says he penetrated

her. In her words, putting his penis "partways"
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into her vagina. She says, during this tine, he
kept uttering death threats and punching her
face.

At one point during this ordeal, the victim
tried to run away and was yelling for help
M. Kelly pursued her and shoved her to the
ground. She says that he kicked her on the face
whil e she was on the ground. She says he then
grabbed her by the hair and dragged her back to
the van where he continued his assault on her

During much of this terrifying ordeal, the
victimhad difficulty seeing and was disoriented
because of the swelling around her eyes, and her
face was covered in bl ood.

The victimtestified that throughout this
traumati c experience, the offender, M. Kelly,
made several references to killing her. She said
that he asked her at one point, "Do you want to
die now or die later?" At another point, she
says, he stated that he would take her body into
the bush and |l eave it there where no one woul d
find it. Also, that if he got caught and went to
jail, that he would conme back and kill her

The victimwas fearful of her very life
during this nightmare, and, indeed, she says that
she was praying to herself while she was being

attacked. She pleaded for her life and she
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pronmi sed himthat she would not tell anyone what

happened. At daylight, she was able to convince
himto drive her back to the community and to her
parents' hone.

In addition to the severe psychol ogi ca
trauma suffered by the victimto this day, she
suffered the follow ng physical injuries, and
am quoting from paragraph 31 of the Agreed
Statement of Facts:

"Cuts on her nose, under her left
eye and inside her mouth; two

| oose teeth; swelling and

brui sing on her left eye and
cheek, right upper and |ower lip;
brui sing on her right jaw and
chin and her left arm painin

her anus and perineum fracture

of her nose; blow out fracture of
the orbit of her left eye and
subretinal henmorrhage in her |eft
eye."

The subretinal henorrhage in her left eye
caused her to have reduced vision in that eye.
She had eye surgery five days after the assault
in an effort to displace the subretina

henorrhage. She continues to receive treatnent

to try and stabilize the damage done to the bl ood
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vessel s behind her eye, and she has a permanent
reduction of the vision in her left eye because
of this attack.

That is a sunmary of the horrible
circumstances of M. Kelly's crine.

As stated earlier, M. Kelly is now 37 years
of age and is a native of Fort Good Hope. His
crimnal record indicates that he has been in and
out of jail since age 17. His crimnal record
entries are mainly property offences, having
commtted six property offences as a youth and
anot her ten property offences as an adult. The
nost significant entry on his crimnal record,

t hough, is in Septenber 1993 when he was
convicted for sexual assault with a weapon in his
home community of Fort Good Hope, a conviction
for which he received a sentence of five years'

i mprisonment in the federal penitentiary. | am
told that he did not receive parole or early

rel ease, but, rather, served the entire five-year
sentence in custody. He would have been

rel eased, then, in Septenmber 1998 when he was 29
years of age

Subsequent entries on his crimnal record
i nclude a conviction in May 2002 for trespassing
at night in a private residence, for which he was

sentenced to tinme served and pl aced on probation

Court Reporters



O ficial

for one year; and, also, a conviction in October
2002 for assaulting his spouse, for which he was
sentenced to three nmonths' inprisonnent.

The offender, M. Kelly, was arrested just a
few hours after the conmm ssion of the present
of fence and has been in custody since that tine,
a period of five and a half nmonths. In
accordance with the usual practice of the Court
and binding case authority, he will receive
credit for that remand tine in the determnation
of the sentence to be inposed.

M. Kelly has pleaded guilty to this serious
crinme, and yesterday when he spoke at the
sentenci ng hearing, he did apol ogize to the
victimand said he was sorry for what he did.

His guilty plea operates to nitigate the sentence
that woul d be otherw se inposed had there been a
trial followed by a conviction. Sone of that
mtigation, however, is vitiated by the fact that
it was necessary, in any event, for the victimto
testify at the sentencing hearing about the awful
details of this deneaning and degradi ng assaul t

at the hands of M. Kelly and to be
cross-exam ned on those details.

Al t hough M. Kelly has admtted to an
aggravat ed sexual assault and to nmuch of the

ci rcunst ances, he denies certain other
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circunstances alleged by the victim He
testified at the sentencing hearing in an effort
to mnimze sonme of the aggravating circunstances
alleged by the victim Specifically, he says
that he punched her in the face only once and not
many tinmes, that he did not threaten to kill her
at any tinme, and, finally, that there was in fact
no penetration either vaginally or anally.

Havi ng heard the testinmony of both offender
and victim | find the victimto be the nore
credible witness. 1In general ternms, | find that
this prolonged assault occurred as the victim
said it did. Based on the viva voce testinony,

t he phot ographi c evidence of her injuries, and

the adm ssions made by the offender as to the

extent of her injuries, |I find that she was

i ndeed punched and/or kicked in the face severa
tines. Also, | find that the offender indeed
uttered threats to harmher if she told anyone
and that he nmade references to killing her. |
find that she was, in fact, in fear for her life
because of what he did to her and because of what
he said to her, and | find that there was either
penetration or attenpted penetration, and, in the
big picture, | see no huge distinction, in any
event, as regards the seriousness of these

ci rcumst ances.
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Not wi t hst andi ng that M. Kelly quibbl es
about sonme of the aggravating circunstances, the
fact remains that his guilty plea does operate in
mtigation of sentence in this case. | want him
to know that but for his guilty plea, he could
very well have been facing the maxi mum sentence
of life inprisonnent.

M. Kelly presents as a man who does not
di splay enotion, but who in hindsight, | believe,
does recogni ze the seriousness of his appalling
behaviour. | glean this partly fromhis
appearance in court and, also, fromthe letter of
apology to his victimwhich was filed with the
Court in which he also requests her forgiveness
and prom ses never to hurt her again

Al though | am a | ayperson in the fields of
psychi atry and psychol ogy, it does seemto ne
that M. Kelly suffers fromsome formof illness
or disorder because his history shows that he has
an unnatural need to control or degrade wonen.
Hopefully during his next stay in penitentiary,
he will seek and receive treatnent for any such
di sorder.

I acknow edge the letters of support filed
on M. Kelly's behalf. Two of them are authored
by persons who hardly know M. Kelly. The other

two letters are witten by M. Kelly's
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73-year-ol d nother, who also attended in court
for the sentencing hearing. |In the letters,

Ms. Kelly indicates her Iove for her son and her
pl ea that he be returned to Fort Good Hope. |
mean no di srespect whatsoever to Ms. Kelly when
| observe that a mother's |ove knows no bounds.

| return again to the 43-year-old wonan who

is the victimof M. Kelly's vicious assault.

She filed a Victimlnpact Statement with the
Court in which she attenpts to describe the harm
done to her by this crime and how this crime has
affected her life. As stated, she has pernmanent
reduction of the vision in her left eye. She
endures pain in the eye and soreness in her |eft
cheekbone. Her teeth are still |oose and are
pai nful, and she is in need of dental work and
cannot, at least as of the date of the Victim
| npact Statenment, eat out of one side of her
mout h. She has scars on her face that give her
| ow sel f-esteem and that require plastic surgery.
She states that she suffers frominsomi a,
ni ght mres, flashbacks, and panic attacks which
affects her ability to breathe, and all of this
related to her ordeal at the hands of Adrian
Happy Kelly. She remins scared and paranoid,
al ways feeling that soneone is going to attack

her. She is no longer able to trust people and
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has lost the intimate part of her relationship
wi th her boyfriend or partner. She has had

sui cidal thoughts. It is not an overstatenent,
innm view, to say that M. Kelly has ruined her
life.

In the determination of a sentence for this
of fender, Adrian Happy Kelly, for this crinme, the
primary consideration is obviously the protection
of the public, in particular, the protection of
wonen. It al nost goes without saying that the
sentence must al so reflect our society's

denunci ati on or repudiation of such appalling

crimnal behaviour. The inportant objective of
deterrence, both specific and general, is also a
maj or consi deration given the circunstances of
this case, the fact that M. Kelly is a repeat

of fender, and the fact that we have such a high
i nci dence of sexual assault generally in this
jurisdiction.

There are many aggravating circunstances to
this case. |In particular, there is the extent of
the gratuitous violence and threats which
acconpani ed this sexual assault and the injuries
whi ch resulted, both physical and psychol ogi cal
M. Kelly, in doing what he did, displayed a
cont enpt uous di sregard for the personal feelings

and the bodily integrity of another human being.
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This was a prol onged attack over two hours,
during which the victimwas pleading for her
life. It is also an aggravating feature that
this of fender has a prior conviction for a
simlar serious offence.

There is but one mitigating feature, and
that is M. Kelly's plea of guilty.

In all of the circunstances, including the
fundament al sentencing principle of
proportionality - that is, that a sentence nust
be proportionate to the gravity of the offence
and the degree of responsibility of the offender
- | amsatisfied that a |engthy penitentiary term
is required in this case.

Once having determ ned the term of
i nprisonnment, | nust consider a request nmade by
the Crown prosecutor in this case that | increase
the period of parole ineligibility for M. Kelly
to one half of the terminposed pursuant to
Section 743.6 of the Crimnal Code. That section
of the Crimnal Code permits the Court in certain
circunstances to override the usual authority of
the National Parole Board to deternine when an
inmate mght be eligible for full parole, and the
operative part of the section reads as foll ows:

"The court may, if satisfied,

having regard to the
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ci rcunmst ances of the conmi ssion
of the offence and the character
and circunmstances of the
of fender, that the expression of
soci ety's denunci ation of the
of fence or the objective of
specific or general deterrence so
requires, order that the portion
of the sentence that nust be
served before the of fender may be
rel eased on full parole is one
hal f of the sentence..."

The section goes on to say:
"For greater certainty, the
par anmount princi pl es which are to
gui de the court under this
section are denunciation and

speci fic or general deterrence,

with rehabilitation of the

of fender, in all cases, being
subordi nate to those paranount
principles.”

In considering again the objective of
denunci ation, | note the particul ar degrading
aspect of M. Kelly's crinme, the viciousness of
the viol ence perpetrated on the victi mover a

period of a few hours, and the fact that there
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was not just one assault but several. | also
note the genuine fear for her very life which the
vi cti m endured over the duration of this attack
in the circunstances which pertain, that is, it
was at an isolated |ocation where she could not
seek or expect help or assistance from anyone, it
was in the dark of night, and she could hardly
see because of the bl ood running down her face
and because of the swelling around her eyes.

As to the objective or principle of specific
deterrence, | note in particular that a previous
five-year sentence, actually served in full, did
not seemto have had a resulting deterrent inpact
on M. Kelly's comm ssion of subsequent crines,

i ncluding the present offence.

In all of the circunstances, | am satisfied
that both the expression of society's
denunci ation of this particular offence and the
obj ective of specific deterrence of this offender
require an order under Section 743.6. | am not
satisfied that denunciation or specific
deterrence will be achieved wi thout a Section
743.6 order.

Pl ease stand, M. Kelly.

Adri an Happy Kelly, for the crinme that you
have comm tted, aggravated sexual assault

contrary to Section 273(2)(b) of the Crimna
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Code, it is the sentence of this court that you
be inmprisoned for a period of 14 years. | order,
pursuant to Section 743.6(1) of the Crimna

Code, that you nmust serve one half of this
sentence before you nay be rel eased on ful
parole. | further grant the DNA order sought by

the Crowmn. | further order, pursuant to Section

490. 012(1) of the Crimnal Code, that you conply
with the Sex O fender Information Registration
Act for life. | further grant a firearns
prohi bition order, pursuant to Section 109 of the
Crimnal Code, for life. | further order that
the two firearns seized fromM. Kelly's vehicle
be forfeited to the Crown, and, finally, | direct
that there be no victimfine surcharge. You may
sit down, M. Kelly.
Now, Counsel, is there anything further with

respect to this case?

MS.  SMALLWOOD: Not hi ng on behal f of the
Crown, sir

MS. TAYLOR | don't knowif it's too late
to ask for a Section 113 exenption in the event
that -- for sustenance. W do have evidence
before the Court that he has hunting skills and
it was useful to -- for the benefit of his famly
in the past.

THE COURT: Well, firstly, it is too late
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and, secondly, in any event, | amnot satisfied
on the evidence presented that it justifies a
court-ordered exenption fromthe firearns
prohi bition order.

If there is nothing else, then we will close
court. Thank you.

( CONCLUSI ON OF REASONS FOR SENTENCE)

Certified Pursuant to Rule 723
of the Rules of Court

Jane Romanowi ch, CSR(A), RPR
Court Reporter
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