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REASONS FOR JUDGMENT

[1] Thetwo accused in this case are jointly charged with second degree murder.
Earlier onintheseproceedings,Mr. Sayers former counseland the Crown enteredinto
what are commonly called pleabargaining negotiations. The negotiationswent so far
asthe preparation of an agreed statement of facts and the setting of adate on which it
was understood that Mr. Sayers would plead guilty to some offence. He did not,
however, plead guilty and he and Ms. Elanik will be jointly tried commencing next
month.

[2] Ms. Elanik’s counsdl requested from the Crown disclosure of the agreed
statement of facts and any other information relayed to the Crown by Mr. Sayers
former counsel during the plea negotiations. Crown counsel contacted Mr. Sayers
new lawyer, who objects to therelease of the agreed statement of facts and any other
information. Crown counsel takes the position that the Crown will not make the
requested disclosure without a court order. Ms. Elanik seeks such an order.

[3] The Crown concedes that the information provided by Mr. Sayers former
counsel as part of the plea negotiation processisrelevant to Ms. Elanik’s case. Ms.
Elanik has aready disclosed her defence. Her position is that anything she did was
done under duress from Mr. Sayers.



[4] Ms. Elanik relieson her right to disclosure from the Crown aswell asher s. 7
Charter right to fundamental justice, which includestheright to makefull answer and
defence to the charge against her.

[5] Thefact and scope of the Crown’sduty to disclose was set out by the Supreme
Court of Canadain R. v. Sinchcombe, [1991] 3 S.C.R. 326: the Crown has a duty to
disclose al relevant information, whether exculpatory or not, and whether the Crown
intendsto useit in evidence or not. What Stinchcombe refers to as the “fruits of the
investigation” are not the property of the Crown for its use in securing a conviction,
but are the property of the public to ensure that justice is done.

[6] Asaninitial observation, | am not convinced that information relayed during
pleanegotiations which do not actually result in aresolution of the accused’ scase can
be said to form part of thefruits of theinvestigation. Such information does not come
to the Crown through the investigatory process,but through negotiations undertakento
resolve the charges which have resulted from the investigation.

[7] Sinchcombe talks about relevance, and not admissibility. Counsel for Ms.
Elanik concedes that the information may not be admissible as evidence at the trial.

[8] In Sinchcombe, the Supreme Court said that in carrying out the disclosure
obligation, counsal for the Crown has duty to respect the rules of privilege; where
privilegeisanissue, the Crown may seek areview by thetrial judge of itsdecision not
todisclose. The Court also said that the absol ute withhol ding of informationwhichis
relevant to the defence can only be justified on the basis of the existence of a legal
privilege which excludesthe information from disclosure. Thetrial judge may decide
that recognition of a privilege does not constitute a reasonable limit on the
constitutional right to make full answer and defence.

[9] Since the Crown concedes that the information in question is relevant to Ms.
Elanik’s defence, the question is whether there is a privilege which may justify
withholding disclosure. The Crown and Mr. Sayersinvoke what has been referred to
as aprivilege for settlement negotiations or plea discussions. | will refer to it asthe
plea negotiation privilege.

[10] The privilege was recognized by Vertes J. of thisCourt inR. v. T.J.C., [1997]
N.W.T.J. No. 141 at para. 32

Finally, there is a well-known principle in civil law that al admissions or
communications in the course of negotiations towards settlement are without
prejudice, whether those words are used or not, and areprotectedby aprivilegebased
on public policy and are not admissible in evidence. For authority respecting this
point, | refer counsel to pages 719 through 731 of the text by Sopinka, Ledermanand
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Bryant entitled The Law of Evidencein Canada. | know of no reason why the same
privilege does not apply aswell to criminal cases. Indeed, | think thereisastronger
case to be made that the privilege applies in criminal cases because of the liberty
interestsand constitutional rightsat stake. | notein passing only that suchaprivilege
had been extended to plea bargai ning communicationsin United Statescriminallaw.
Perhaps the reason why there is no obvious Canadian case on this point is that the
point is obvious.

[11] Clearlythe pleanegotiation privilegereflectsthe strong publicinterestin having
criminal proceedings resolved by way of aguilty plearather than atrial. In order for
such negotiationsto have achance of success, both Crown and defence must feel free
to hold candid discussions and reveal the strengths and weaknesses of their respective
cases.

[12] The pleanegotiation privilege wasinvoked in R. v. Bernardo, [1994] O.J. No.
1718 (Ont. Gen. Div.), where LeSage J. agreed that thereisand should bearecognized
privilege surrounding pleadiscussionsvis avisthe accused and the Crown in order to
encourage Crown and defenceto have full, frank and private negotiationsin criminal
cases.

[13] LeSageJ. acceptedthe Crown positionthat aprivilegeought to existinthesense
that the plea negotiation information should not be used in a subsequent prosecution
against the person, in that case, Homolka, who had engaged in the negotiations and
completed resolution of her charges. However, he held that the privilege should not
extend when that person is not an accused and not at any risk of prejudice. He held
specifically that the privilege should not extend to an agreement that requires the
person to be awitness against another, aswasthe case with Homolka, who wasto bea
witnessfor the Crown. Significantly, he also stated that his ruling was not to be taken
as meaning that all communi cationsbetween Crown and accusedwoul d necessarilybe
the subject of adisclosure order (at paragraph 21):

Inruling that in this case the communications must be disclosed, | would not want it
to be taken that all communications between Crown and an accused or an informer
would necessarily be the subject of adisclosure order. Here, the accused, Homolka,
was apparently intended at an early stage to be awitness in a prosecution against a
third party. If sheisto become awitness against athird party, it isimperative that
that third party, in this case Bernardo, have full access to the negotiations which
resulted in her becoming a Crown witness.

[14] In this case, there is no evidence of any intention that Mr. Sayers would be a
Crown witness, the plea negotiations did not culminate in a resolution, he is still an
accused facing a murder charge and he is very much at risk of prgudice. So the
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rationale that was found to exist in Bernardo for not extending the privilege does not
existin this case.

[15] Onbehalf of Ms. Elanik it issaid that she does not intend to usetheinformation
in question against Mr. Sayers but only in preparation for her own case; for example,
so that she may know his position and what questions she may face on cross-
examination by counsel for Mr. Sayersor Crown counsel. Sinceshedoesnotintendto
use the information against Mr. Sayers, it is argued that the privilege ought not to
extend to theinformation. In my view, theline between using theinformation for her
own case and using the information against Mr. Sayersin their joint trial may be so
fine asto be non-existent. As far as cross-examination by counsel for Mr. Sayers, |
think the answer is simply that Ms. Elanik is not entitled to disclosure from her co-
accused of hiscase. Asfor the Crown, Crown counsel conceded in this case that she
would not be able to use the information because of the privilege attached to it.

[16] | find that any agreed statement of facts and other information provided to the
Crown in the course of the pleabargaining on Mr. Sayers’ behalf is protected by the
plea negotiation privilege. | find further that the withholding of the information is
justified by that privilege. Ms. Elanik’ s position with respect to her knowledge of her
co-accused’ scaseisthe samenow asit was before the pleanegotiations. Thefact that
the plea negotiations were not successful in the end may mean many things, among
them that Mr. Sayers did not adopt or agree to whatever “facts’ were discussed or
agreed to between counsel. In all these circumstances, | think the connection between
the privileged information and Ms. Elanik’ sright to make full answer and defenceis
tenuous. Inany event, | find that the privilegeisareasonablelimitationon that rightin
this case.

[17] Ms. Elanik alsorelied on s. 37(5) of theCanada Evidence Act, which provides:

37. (1) Subject to sections 38 to 38.16, aMinister of the Crown in right of Canadaor
other official may object to the disclosure of information before a court, person or
body with jurisdiction to compel the production of informationby certifyingorallyor
inwriting to the court, person or body that the information should not bedisclosedon
the grounds of a specified public interest.

(5) If the court having jurisdiction to hear the application concludes that the
disclosure of the information to which the objection was made under subsection (1)
would encroach upon a specified public interest, but that the public interest in
disclosure outweighs in importance the specified public interest, the court may, by
order, after considering both the public interest in disclosure and the form of and
conditions to disclosure that are most likely to limit any encroachment upon the
specified public interest resulting from disclosure authorizethe disclosure subjectto
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any conditionsthat the court considers appropriate, of al of theinformation, apart or
summary of the information, or a written admission of facts relating to the
information.

[18] Counsel for Ms. Elanik relies on this section as setting out thetest for overriding
the pleanegotiation privilege: if the publicinterest (Ms. Elanik being amember of the
public) in disclosure outweighs in importance the specified public interest, being the
plea negotiation privilege, the court can order disclosure.

[19] | have considerabledoubt asto whether this sectionappliesin thecircumstances
before me. It seemsto be aimed at a Stuation where the Crown objects to evidence
being adduced in open court or some other proceeding, on the grounds of a specified
public interest. Here, all that is being sought is disclosure, for Ms. Elanik’s own use
and not in the circumstances set out in s. 37: Davidson v. Canada (Solicitor-General)
(1989), 47 C.C.C. (3d) 104 (F.C.A.) at pp. 111-112 regarding the predecessor section
36.1. However, evenif s. 37(5) does apply, | would hold that the right to full answer
and defence of the accused, Ms. Elanik, does not outweigh the public interest or Mr.
Sayers' interest, in the confidentiality of plea negotiations undertaken with aview to
resolving the case without trial.

[20] Itisclearthatinajointtrial therightsof the accusedwill sometimesconflict and
have to be balanced. An accused' sright to afair trial does not entitle him or her to
exactly the same trial when tried jointly as would take place had he or she been tried
adone: R v. Suzack (2000), 141 C.C.C. (3d) 449 (Ont. C.A.). Smilarly, this
application involves the balancing of rights and interests. In balancing the public
interest, and Mr. Sayer’ sinterest, in the confidentiality of the pleanegotiationsagainst
the use that Ms. Elanik may make of the information requested in order to make full
answer and defence, which is speculative, | find that the latter does not outweigh the
former. To find that when an accused entersinto pleanegotiatiorswiththe Crownand
those negotiations are ultimately unsuccessful, theinformationrelayed inthe course of
those negotiationsmust be made availableto hisor her co-accused, would, | find, inall
likelihood have a chilling effect on pleanegotiationsin trialsinvolving more than one
accused. Where the application is made for disclosure of information relating to an
accused who is no longer on trial and is to be a Crown witness, as was the case in
Bernardo, the considerations are different.

[21] Although reference was made during argument to solicitor client privilege, Ms.
Elanik seeks only information whichwas shared by former counselfor Mr. Sayerswith
the Crown. In Bernardo, LeSage J. found that solicitor client privilege would not
normally apply where the information has been divulged to a party adversein interest
such asthe Crown. In his affidavit filed on this application, Mr. Sayers says that he
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did not waive solicitor client privilege. Since | have decided on the basis of the plea
negotiation privilege that the information sought by Ms. Elanik should not be
disclosed, | need not decide whether in the circumstances of this case solicitor client
privilege was waived or, if not waived, whether it appliesto the information given to
the Crown. To determine whether Mr. Sayers did or did not in fact waive solicitor
client privilegewould require an examination of factsfor purposesof whichhisformer
counsel would have to be given notice. That notice was not given by any of the
interested parties.

[22] Crown counsel argued that the test for overriding plea negotiation privilege
ought to be the same as the test for overriding solicitor client privilege because the
rationale for the two kinds of privilegeissimilar. Although thisisavery interesting
argument, | find that | need not addressit. For thereasons set out above, | find that the
Crown is justified in withholding the information generated by and in the plea
negotiations and accordingly the application by Ms. Elanik is dismissed.

V.A. Schuler,
JS.C.

Dated at Y ellowknife, NT this
6" day of October 2003
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