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[1] Thisisan application by the Plaintiffs for leave to amend again the statement of
clam in this action. The history of the amendments made to date to the statement of
claimis, putting it charitably, unfortunate and unusual, afactor | have taken into account
in deciding that the further amendments proposed should be allowed.

[2]  This action was commenced in October of 1996 and arises out of the death of
Rufus Irish on November 3, 1994. It is a medical mapractice action, in which it is
alleged that some or al of the Defendants were negligent in their treatment of or dealings
with Mr. Irish, thereby causing his death. Examinations for discovery have not yet been
completed.



[3] ThePublic Trustee was appointed administrator of Mr. Irish’ s estatein May 1996.
There is no issue as to his appointment.

[4] The statement of claim in its present form contains a claim by the Public Trustee
on behalf of the surviving children of the deceased. The amendments at issue would add
to the statement of claim the following:

1. a paragraph in which the Public Trustee as administrator of the estate of
Rufus Irish claimsthe value of the loss of earning capacity of the deceased,;

2. aparagraph which states that the Plaintiffsrely on both the Fatal Accidents
Act, RSN.W.T. 1988, c. F-3 as amended, and the Trustee Act,
R.S.N.W.T. 1988, c. T-8 as amended;

3. an amendment to the prayer for relief to state that damages are claimed on
behalf of the estate of Rufus Irish aswell as the other persons for whose
benefit the existing action is brought.

[5] In the result, the Plaintiffs want to advance two clams. one under the Fatal
Accidents Act on behalf of the survivors of Mr. Irish and one under the Trustee Act on
behalf of the estate of Mr. Irish. There is no dispute that the statement of claim in its
present form sets out the facts in support of the claim under the Fatal Accidents Act,
although it does not refer to the Act. Whether it also aready sets out the facts in
support of the claim under the Trustee Act isone of the issues raised on this application.

[6] The Defendants oppose this application and argue that the proposed amendments
would result in the addition of both a new plaintiff and a new cause of action. They point
out that the applicable limitation period has expired and say that the amendments should
not be allowed.

[7] The Plaintiffs argue that the proposed amendments do not add a new party or a
new cause of action. Therefore, the Plaintiffs claim, no limitation issue arises or, if one
does, the amendments should be allowed in any event.

[8] An earlier amendment to the statement of claim (which has been amended twice
before) complicates this application.  Originally, the statement of clam named as
Plaintiffs (i) the Public Trustee for the Northwest Territories, Administrator of the Estate
of Rufus Irish, deceased, and (ii) the surviving children of the deceased by the Public
Trustee as Guardian of their estates.

[9] In January 1997, the style of cause was amended b what it is now. It now
describesthe Plaintiffs as the Public Trustee for the Northwest Territories, Administrator
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of the Estate of Rufus Irish, deceased, on behalf of and for the benefit of the named
surviving children.

[10] Counsd for the Plaintiffs was not able to enlighten me as to the reason for the
amendment and the documents filed in support of the ex parte application for the
amendment do not assist. It would be reasonable to infer from the amendment that the
action was no longer being brought on behalf of the estate, but only on behalf of the
surviving children.

[11] Inthe original statement of claim, paragraph one stated:

The Plaintiff, the Public Trusteefor the Northwest Territoriesis Adminigrator of the Estate
of Rufus Irish, deceased, pursuant to Letters of Adminigtration granted by the Supreme
Court of the Northwest Territories on the 1% day of May, 1996, and bringsthis action on
behdf of the Edtate of Rufus Irish and upon behdf of and for the benfit of his surviving
children, ... [the six named surviving children).

[12] Somehow, and without any court order authorizing it, paragraph one has, since the
first amended statement of claim in January 1997, come to read:

The Plaintiff, the Public Trusteefor the Northwest TerritoriesisAdministrator of the Etate
of Rufus Irish, deceased, pursuant to Letters of Administration granted by the Supreme
Court of the Northwest Territories on the 1% day of May, 1996, and as Guardian of the
Edtates of Bernice Aviogana, Raymond Firth and Charlene Firth, and bringsthisactionon
behdf of the Edtate of Rufus Irish and upon behdf of and for the benefit of his surviving
children, ... [the Sx named surviving children].

[13] The important point from this is, however, that paragraph one does say that the
Public Trustee brings the action on behalf of both the estate and the surviving children.

[14] Thefirst issue is whether the proposed amendments add a new plaintiff or a new
cause of action.

[15] ThePlaintiffssay that the Public Trusteeisthe Plaintiff in this action for purposes
of both the Fatal Accidents Act claim and the Trustee Act clam. They say aswell that
the cause of action is the same for both claims, i.e. negligence, and that the Public
Trustee is simply expanding on his claim for damages. Thus, they argue, the proposed
amendments do not add a new plaintiff or a new cause of action.

[16] To consider thisargument, it is necessary to compare the two claims. Under the
Fatal Accidents Act, liability for damages is imposed where the death of a person is
caused by awrongful act, neglect or default that would have entitled the injured person to
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sue and recover damages had he not died (s. 2). Under section 3, an action brought
under the Act must be for the benefit of the spouse, parent or child of the deceased and it
must be brought by and in the name of the executor or administrator of the deceased.
Section 7 requires particulars of the persons for whom and on whose behalf the action is
brought and an affidavit by the plaintiff stating that those are the only persons entitled or
who claim to be entitled to the benefit of the action. In this case, the s. 7 affidavit was
filed dong with the origina statement of claim.

[17] The other claim arises out of s. 31(1) of the Trustee Act which provides that the
administrator of a deceased person may maintain an action for all torts or injuries to the
person or to the real or persona estate of the deceased, except in certain cases, as the
deceased would, if living, have been entitled to do. Any damages recovered form part of
the personal estate of the deceased [s. 31(2)].

[18] Therefore, under the Fatal Accidents Act, the administrator of the estate bringsthe
action on behalf of the survivors of the deceased for losses suffered by them as aresult of
the death. Under the Trustee Act, the administrator brings the action on behalf of the
estate for losses suffered by the deceased. The beneficiaries of the action brought by the
administrator will not necessarily be the same under the two pieces of legidation.

[19] Richard J. commented on the difference between the two clams in Irish v.
MacKenzie Hotel, [1997] N.W.T.J. No. 82 (S.C.), where the application before him was
to add an action by an estate under the Trustee Act to an action already brought under the
Fatal Accidents Act [at para. 16]:

In the situation which surrounds the present application, thereis not but one plaintiff or one
kind of plantiff. Different typesof plaintiffs- - not just different types of dameges- - are
contemplated by the distinct causes of action created by the Fatal Accidents Act and the
Trustee Act. The cause of action created by the Fatal Accidents Act was enacted for the
benefit of dependants; the cause of action maintained or continued by s. 31 of the Trustee
Act is for the benefit of the deceased's etate. (These may or may not be the same
persons. That they arepartialy or entirely the same person(s) in agiven caseisirreevant.)

Each type of plaintiff can seek out the tortfeasor, armed with his’her own yardgtick to
prove hisher own damages, but each must do so within the limitation period.

[20] Similarly, inWeissv. Czarniecki, 2000 ABQB 661, Hawco J. dealt with an action
brought by the deceased’ s dependants by their next friend. The plaintiffs applied to have
the next friend appointed as administrator ad litem of the deceased’'s estate and for an
amendment to the statement of claim to assert that the estate had suffered losses including
loss of the deceased’ s earning capacity. Hawco J. found that there was anew party - the
estate - and that new party was putting forward a claim which, athough based on the
same facts, was an additional claim since the existing action was brought only on behalf of
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the dependants. Accordingly, he held that the proposed amendments gave rise to a new
cause of action.

[21] InHu (next friend of) v. Wang, 2003 ABCA 171, the statement of claim contained
a dependancy clam. One of the dependants was represented by his next friend. The
next friend became the administrator of the deceased's estate and an application was
brought to amend the statement of claim to advance a claim on behalf of the estate for
loss of the deceased’s future income, pursuant to Alberta’'s Survival of Actions Act,
R.S.A. 1980, c. S-30, which governs such claims. The Court of Appeal stated that the
amendment sought to add a new party, the administrator, notwithstanding that he was
also named in the original suit as next friend, and a new cause of action, citing \Weissv.
Czarniecki, supra. The rationale was that the administrator’ s capacity in the two roles
was totally different, as was the nature of the claim he wished to assert.

[22] In this case, the Plaintiffs argue that the Public Trustee, as administrator of the
estate of Mr. Irish, isalready aparty. That istrue, but the style of cause specifiesthat he
has brought the action on behalf of and for the benefit of the surviving children. He now
proposes to pursue an action for the estate. Applying the reasoning in Hu, hiscapacity as
arepresentative in the two roles is different, as is the nature of the claims asserted.

[23] Whileitiscorrect that the cause of action in this caseis negligence, it must aso be
demonstrated that each plaintiff has a cause of action, in other words is entitled to the
benefit of the cause of action. In Scotia Mortgage Corporation v. Goss, [1987] A.J. No.
932 (Q.B.), Master Funduk defined cause of action as “a set of facts which, if
established, would entitle the plaintiff to someform of relief”. The surviving children and
the estate must be shown to come within, respectively, the Fatal Accidents Act and the
Trustee Act, as part of the set of facts which, if established, would entitle them to some
form of relief. They do that through the administrator of the estate, but it is not the
administrator who has the cause of action.

[24] Further, Rule 15(b) requires that the style of cause in a pleading set out the
capacity in which the plaintiff suesif it is arepresentative capacity. The style of causein
this case clearly shows the Public Trustee, as administrator of the estate, to be
representing the surviving children. At the very least, it is not clear from the style of
cause that the“rea” or beneficial plaintiffs are both the estate as a separate entity and the
surviving children.

[25] The Defendants put in evidence an excerpt from the examination for discovery of
the Public Trustee, where he said that his understanding isthat he was bringing the action
as arepresentative action under the Fatal Accidents Act as administrator on behalf of al
the dependants of the deceased. However, the transcript indicates that the Public Trustee
was asked that question in the context of his relationship to the dependants of the
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deceased and whether he was their guardian. His answer, viewed in that context, does
not indicate to me that he was admitting that the action was not brought on behalf of the
estate or that there was no intention to do so. | therefore place no significance on his
answer for purposes of this application.

[26] The Paintiffs aso argue that the essentials of a claim by the estate under the
Trustee Act are contained in the statement of claim asit now stands. They point again to
the fact that the Public Trustee is described as the administrator of the estate in the style
of cause. They point to paragraph one of the statement of claim which, as| have said
above, states that the administrator brings this action on behalf of the estate aswell asfor
the benefit of the surviving children. They also point to the prayer for relief, which
clams“on behalf of the personsfor whose benefit this action isbrought” general damages
for loss of expectation of life. It should be noted that the clause originally specified those
damages as $50,000.00, but that from the time of the first amendment in January of

1997, hat monetary figure has been omitted from the amended statement of clam

without a court order authorizing the change.

[27] With referenceto the claim for loss of expectation of life, the Plaintiffsrely on the
Defendant physicians' acknowledgment, in paragraphs 54 and 55 of those Defendants

brief, that in Ontario the Courts have left open the question whether loss of earning

capacity falls within the scope of loss of expectation of life. They also refer to Holan
Estate v. Santon Regional Health Board, [2002] N.W.T.J. No. 24 (S.C.), where Vertes
J. described aclaim under s.31(1) of the Trustee Act as being for damages for shortened,
or loss of, expectation of life. As| read the case, however, he was considering general

damages under that heading. He considered the claim for loss of future working capacity
separately, under the heading “Loss of Financial Support”.

[28] In any event, | am prepared to say that the clam for damages for loss of
expectation of life could be interpreted as a claim based on loss of future earning capacity.

[29] Itisprobably fair to say from all of the above that the statement of claim contains
ahint that the estate is claiming damages for loss of expectation of life. A claim based on
the Trustee Act is not, however, clearly set out. What is set out in the statement of claim
IS, however, relevant to the second issue, which is whether the amendments should be
permitted.

[30] For theforegoing reasons, | conclude that the proposed amendments do add anew
plaintiff in the form of the estate itself. | also conclude that they add a new cause of
action under the Trustee Act.
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[31] | now turnto consider whether the amendments should be allowed notwithstanding
the provisions of the Fatal Accidents Act and the Trustee Act, both of which impose a
limitation period of two years from the date of death for the commencement of actions.

[32] ThePlaintiffsrely in part ons. 32 of the Judicature Act, R.S.N.W.T. 1988, c.}1,
in arguing that the Court may permit amendments notwithstanding the expiry of a
limitation period. In my view, however, that section is not applicable because the
proposed amendment in this case does involve a change of parties - the addition of the
estate itself as a party.

[33] The test for amending pleadings was referred to by Vertes J. in Norn v. Stanton
Regional Hospital, [1998] N.W.T.J. No. 88 (S.C.); acourt can exerciseits power to do
so if there are “ special circumstances’, especialy lack of pregudice.

[34] The leading case, cited in Norn, is Onishenko Estate v. Quinlan, [1972] S.C.R.
380, commonly known as Basarsky. In Basarsky, the Supreme Court said that where
there are special circumstances, an amendment may be allowed to add a claim despite the
expiry of alimitation period. Some of the “special circumstances’ that led the Court to
say the amendment should be allowed in that case also exist in this case. Some do not,
specifically the fact that in Basarsky the defendants admitted liability. Seldom, if ever,
are two cases exactly the same. In my view the special circumstances that favour the
proposed amendments in this case are the following:

- dl the facts relating to the negligence of the defendants and their liability for Mr.
Irish’s death were set out in the origina statement of claim;

- the style of cause in the origina statement of clam did name as a plaintiff the
administrator of the estate separately and not only as representing the surviving
children;

- despite the fact that the statement of clam was amended to specify that the
administrator of the estate was acting on behalf of the surviving children,
paragraph one has aways stated that the administrator was bringing the action on
behalf of the estate as well as the surviving children;

- there has always been a clam in the prayer for relief for damages for loss of
expectation of life;

- the defendants were given financia particulars of the loss of earning capacity
clam in August 2000 and matters relevant to that claim were canvassed by them
during the examinationsfor discovery, although without prejudice to their right to
oppose the amendment to add the claim under the Trustee Act;
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- the administrator was properly appointed prior to the expiry of the limitation
period and could have brought the action under the Trustee Act within the
limitation period.

[35] No prejudice was alleged by the defendants save for that which might be inherent
in the delay in bringing this application only now, some nine years after the death of Mr.
[rish.

[36] Having found that there are special and, | would even say, unusual circumstances
inthiscase, | allow the proposed amendments. | aso direct that the Plaintiffs amend the
style of cause to reflect clearly that the action is brought on behalf of the estate aswell as
the surviving children.

[37] The Defendants also maintain that the claim by the estate for damages for |oss of
earning capacity isaclaim not available under the Trustee Act. At the Chambers hearing
before me, counsel were of the view that this point would require lengthy argument and
they agreed that | should rule first on whether the amendments would be permitted and
then on whether the availability of the claim should be dealt with on a pre-tria application
or should await the tridl.

[38] Although the question whether the claim is available under the Trustee Act isaled
guestion, and no one suggested that the answer to it would depend on the facts presented
at trial, it may transpire that the evidence presented in this case will not substantiate the
clam in any event. Since the evidence about loss of earning capacity will involve
evidence such as the deceased’ s employment history and potential, which is also relevant
to the claim of the surviving children, the claim under the Trustee Act isnot likely to entall
a separate body of evidence. In all the circumstances, | leave resolution of thisissue to
the tria judge.

V.A. Schuler
JS.C.

Dated at Yelowknife, NT, this
24th day of September 2003

Counsel for the Plaintiffs: Joe Miller
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Peter Kuhnert, Wei-Nung Ho
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