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REASONS FOR JUDGMENT

[1]  This application raises a number of issues regarding the determination of
appropriate child support obligationswhere there areanumber of potential payorsand
amix of custody arrangements.

[2] The petitioner, Cheryl Gay McBride (who now goes by the name of “Dies’ so
| will hereafter refer to her as Ms. Dies), was married to the respondent, Randolph
Wadter McBride, in 1989. They had one daughter, Shawna, born in 1990. Ms. Dies
had another daughter, Alexandra, born in 1986. The third party, Anthony George
Watier, isthe biologicd father of Alexandra. [ refer to Mr. Watier as a “third party”
amply for want of a better description for the time being of his role in these
proceedings.] Ms. Dies and Mr. Watier were never married. For al intents and
purposes, Mr. McBride fulfilled the role of “father” in Alexandra s life.
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[3] Ms. Diesand Mr. McBride were divorced in 1994. By terms of a Corollary
Reief Order the parties were awarded joint custody of both children with Ms. Dies
maintaining their primary residence. Mr. McBride was ordered to pay child support
of $250.00 per month per child. Thiswas of course before the proclamation of the
Federal Child Support Guidelinesin 1997.

[4  The parents now have a shared custody arrangement with respect to Shawna.
She spends half her time with Ms. Dies and half with Mr. McBride. A similar
arrangement was in place for several years with respect to Alexandra as well. Last
year, however, she and Mr. McBride had afalling out and she now lives on afull-time
basis with Ms. Dies. The reasons for that falling out are not particularly relevant
except that they are a combination, on the one hand, of Alexandra, who is how 15
years old, wanting to live acertain way while, on the other hand, Mr. McBride expects
her to conform to his way of living. There was some dispute in the evidence as to
whether what happened can best be described as Alexandra's rejection of Mr.
McBride or Mr. McBride' s withdrawal from the parenta role. In my opinion, this
dispute is about something more apparent thanredl. It isquiteirrdevant, infact, since
no one questions the fact that Mr. McBride has been and continues to be a strong
“father” figurein Alexandra s life.

[5] Mr. Watier, by contrast, has never played arolein Alexandra's life. Recently
there has been some contact between them. He has never paid for her support nor
has Ms. Dies ever claimed support from him.

[6] Ms. Dieshasnow appliedto vary the child support termsof the Corollary Relief
Order s0 asto bring them within the Guidelines. Thisshould befairly straightforward
sincethe parties agree on the relevant incomefigures ($89,200.00 for Mr. McBrideand
$52,000.00 for Ms. Dies) and there is no dispute about the custody arrangements
(shared custody of Shawna and sole custody of Alexandra by Ms. Dies). It is,
however, anything but straightforward.

[71 Mr. McBride has filed an application seeking to add Mr. Watier as a party to
these proceedings pursuant to Rule 58(3)(b) of the Supreme Court Rules. That Rule
provides that the court may order that a person be added to an action where that
person’s presence before the court may be necessary so as to enable the court to
adjudicate on and settle all questions involved in the action or to protect the rights or
interests of any person having an interest in the action. Mr. McBride's motion is
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premised on the argument that Mr. Watier, as Alexandra' s natural father, has a legal
duty to support her. Therefore the court cannot determine an appropriate support
amount to be paid by Mr. McBride without also considering Mr. Watier’ sobligations.
The Guidelinesrecognizethispoint because s.5 statesthat the amount of child support
payable by a person who stands in the place of a parent (such as Mr. McBride in
relationto Alexandra) is such amount asthe court considers appropriate having regard
to the Guidelines and to any other parent’s legal duty to support the child.

[8] Section 5 of the Guidelines has been the subject of much discussion sinceit is
one of the few aspects of the Guidelines where a discretion is preserved to deviate
from the strict application of the Guideline table amounts. Much of that discussion
has focussed on the practical problem of how to get the other parent before the court
so as to be able to bring into consideration that parent’s duty to support.

[9] This case is a good example of the legal and procedural conundrum often
encountered in a section 5 gpplication. The gpplication to vary the Corollary Relief
Order is made in the context of a divorce action under the federal Divorce Act. The
parties to that action are the former spouses, Ms. Dies and Mr. McBride. Ms. Dies
and Mr. Watier were never married. If shewereto seek support directly from him, she
would have to proceed under territoria legidation.

[10] Mr. Wétier, for hispart, appeared at the hearing beforeme. Quite commendably
he stated that heiswilling to pay child support (hisannua incomeis $24,960.00). But,
he is not prepared to replace Mr. McBride as the “father” to Alexandra and he feels
that Mr. McBride should bear the bulk of any support obligation.

[11] Ms. Diesobjectsto including Mr. Wetier in these proceedings. She does not
want to start an action against him (even though, as has so often been noted, the right
to support isaright of the child and the custodia parent should not ssmply ignoreiit).
She saysthat adding Mr. Watier to these proceedings would result in undue delay and
further expense. On the other hand, if Mr. Watier is added then she wants support
fromhim. But how can one get support from anon-spouse in the context of adivorce
action? Inany event, Ms. Dies' counsel argued that even if Mr. Watier is added that
would not necessarily, and should not, diminish Mr. McBride' s obligation to pay the
full amount of support required by the Guidelines in accordance with his income.
Thereisnothing to say that Ms. Dies should not be able to receive support from both
the natura father and the person who stands in the place of afather.
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Change of Circumstances.

[12] Sincethis is a variation application, there is a threshold issue that must be
addressed.

[13] Section 17(4) of the Divorce Act states that, before a court varies a child

support order, the court must be satisfied that there has been a change of

circumstances. Section 14 of the Guidelines sets out the factors that constitute a
change of circumstances for the purposes of s.17(4) of the Act. Two of theseare (i)

any change in the condition, means, needs or other circumstances of either spouse or
any child; and (ii) the coming into force of the Guidelinesin the case of an order made
before May 1, 1997.

[14] No one addressed this threshold issue at the hearing before me. Perhaps
everyone smply assumed that because the Order in this case predated the Guidelines
that was sufficient to trigger avariation. | may agree with that view but it is not one
universally held (notwithstanding what appears to be the clear wording of s.14 of the
Guidelines). | canvassed the opposing case law on this question in MacLean v.
Gerhardt, 2000 Carswe INWT 53, at para.14.

[15] There is a controversy over whether a court has the discretion to refuse to
harmonize a pre-Guidelines order with the Guidelinesif one of the parents seeksto do
so. Courts of appeal have expressed different views on this question. Several have
held that a court maintains the discretion found in s.17 of the Divorce Act to vary or
refuseto vary asupport order: Wang v.Wang (1998), 39 R.F.L.(4th) 426 (B.C.C.A.);
Laird v. Laird (2000), 182 DLR (4th) 357 (AltaC.A.); Lister v. Gould (2000), 11
R.F.L.(5th) 167 (N.B.C.A.). Another court hasrejected that position holding that the
court has no discretion but must vary the previous order to comply with the
Guidedlines. Dergousoff v. Dergousoff (1999), 48 R.F.L.(4th) 1 (Sask.C.A.). The
Ontario Court of Appeal first held that therewasdiscretion to refuseto vary (Sherman
v. Sherman (1999), 45 R.F.L.(4th) 424) but then later reversed itself and expressed
the opinion that the earlier case had been wrongly decided (Bates v. Bates (2000), 5
R.F.L.(5th) 259). The court in Bates held that, if a party requests it, a court must
bring a previous order within the Guidelines regime.
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[16] So | will now state the obvious. While | may agree with the reasoning in
Dergousoff and Bates, this is still very much an open question until the Court of
Apped of thisjurisdiction pronounces on it. And, one should not assume what that
decision will be since the Alberta Court of Appea (a somewhat influentia court for
this jurisdiction) has already come down in favour of the view that favours maintaining
adiscretion. Counsel should therefore addressthisthreshold issuein every such case.

[17] Thereis one casefrom thiscourt, Laraquev. Allooloo (1999), 48 R.F.L.(4th)
381, in which my colleague Schuler J. made some comments regarding this issue (at
para.6). She did not make a definitive decision on this point since she did not need
to do so. | do not need to do so in the present case either.

[18] Inthiscase, besidethefact that the current order predates the Guidelines, there
has been a change in the condition and other circumstances of the parents and the
children. One child aternates living between the two parents. The other child now
lives exclusively with her mother. Thesearrangementsaredifferent from thoseexisting
ether a the time of the Corollary Relief Order or even lessthan ayear. Therefore, in
my opinion, a change of circumstances has been established so as to meet the
threshold test.

Support for Shawna:

[19] Shawnaisthenatural child of Ms. Diesand Mr. McBride. She spends half her
time with her mother and haf with her father. This engages s.9 of the Guiddines:

9. Where a spouse exercises aright of accessto, or has physica custody of, a child not
lessthan 40 per cent of the time over the course of ayear, the amount of the child support
order must be determined by taking into account

(a) the amounts set out in the applicable tables for each of the spouses;

(b) the increased costs of shared custody arrangements; and

(c) the conditions, means, needs and other circumstances of each spouse and of any child
for whom support is sought.

[20] Counsd did not specifically address how to calculate the quantum. Ms. Dies
counsel suggested that the appropriate way to calculate support was smply to take
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what Mr. McBride should pay according to the Guidelines tables for two children
($1,206.00) and deduct from that what Ms. Dies would pay for one child ($460.00).
This resultsin anet child support obligation of $746.00 payable by Mr. McBride (for
the two children).

[21] Offsetting the amounts payable by each parent iswhat iscontempl ated by s.9(a)
of the Guiddinesin cases of shared custody. It isin effect the application of as.8
gplit custody formula. But s. 9 contains other factors that must be taken into account.
There is also a discretion built into the section in recognition of the myriad of fact
patterns that could arise. But, as noted in Green v. Green, [2000] 6 W.W.R. 130
(B.C.C.A)), itisincumbent on the parties to lead evidence as to the factors noted in
subsections (b) and (c) above. Where there is no evidence, particularly evidence of
any increased costs due to the shared custody arrangements, courts defer to the table
amounts and apply an offsetting approach, particularly if the parents share the care of
the child on a relatively equa basis. see Middleton v. MacPherson (1997), 29
R.F.L.(4th) 334 (AltaQ.B.); Soderberg v. Soderberg (1999), 42 R.F.L.(4th) 403
(N.W.T.S.C.); and see Sade v. Sade (2001), 195 D.L.R.(4th) 108 (Nfld.C.A.).

[22] If Shawna were the only child under consideration, and since there is no
evidence placed before me as to any increased costs of the shared custody
arrangement or other circumstances, | would smply offset the respective table
amounts for one child ($755.00 for Mr. McBride and $460.00 for Ms. Dies) and order
support of $295.00 per month for her.

[23] Isittherefore appropriate to do, for sake of argument, what Ms. Dies' counsdl
suggested here? That is, take Mr. McBride's obligation for two children and deduct
Ms. Dies obligation for one child. | think not. The approach to cal culating support
for Shawnais discretionary and governed by s.9 of the Guidelines. The approach to
calculating support for Alexandrais aso discretionary but thisoneisgoverned by s.5
of the Guiddlines. If, again for sake of argument, the Situation with Alexandrawas a
ample one of sole custody of a natural child, there would be no discretion and the
payor parent must pay the full table amount. Soisit fair to apply the full table amount
for two children and then apply a discretionary offset for one? This strikesme as a
complicated question because of the very premises on which the Guideinesare based.

[24] One of the objectives of the Guidelines was to make the calculation of child
support amore objective and easily calculable process so asto ensure consistent and
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fair treatment of children. The table amounts in the Guidelines are based on studies
of the average costs of raising children. Those amounts aso recognize that
expenditures on children vary with income. But among the premises underlying the
Guidedlines, based on economic research, isthat, while spending on children increases
as the number of children increases, the incremental costs associated with each
additional child are lower as the family benefits from economies of scale: see
MacDonad & Wilton, Child Support Guidelines in Divorce Proceedings(1997), at
21.

[25] The table amounts for two children ($1,205.00 in this case according to Mr.
McBride's income) is calculated on the basis of both children being in the sole
custody of one parent. That is not the case here. Yet it would not appear to be fair
to smply take each child as anisolated unit. The table amount for one child ($755.00
inthiscase), if doubled, would be more than the table amount for two children. If one
child were treated as being in sole custody (as with Alexandra for sake of argument)
and one as being in shared custody (with an offset) the total amount would be
$1,050.00 (significantly more than what is being clamed by Ms. Dies on this
application).

[26] The problem here arises because the mixed custody arrangements call for the
application of different formulas according to the Guidelines. This type of situation
was addressed in Wouters v. Wouters, [2001] S.J. No. 232(Q.B.), where Wright J.
reviewed a number of different approaches. In that case it was a family where one
child was in the sole custody of one parent and two other children were in a shared
custody arrangement. The one child in sole custody triggered the strict application of
the Guidelines amount. Support for the other two children required the s9
discretionary approach. Wright J. held that there must be a two-stage analysis (at
paras.16-17):

In my view, in Stuations where there is a hybrid of custody arrangements, a two-stage
andyss should occur. The starting point is with respect to those children whose custody
isnot shared. They must be viewed independently as a separate and distinct entity from
those children whose custody is shared since the discretion afforded by s9 of the
Guiddines does not extend to them. They are not part of the shared custody arrangement
contemplated by s9. Itiss.3, which setsforth the presumptive rule, thet isthe operative
section with respect to these children.
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It isonly after the child support obligation arising pursuant to s.3 has been assessed that
attention may be turned to the agpplication of s.9 with respect to the support of the
remaining children whose custody isshared. Herethereis broad discretion, but only with
respect to the support of those children who are the subject of the shared custody
arrangement.

In the end result, Wright J. assessed support on the basis of the table amount for one
child (the one in sole custody) and an offset of the respective table amounts for two
children (the two in shared custody). Thiswas more, asit turned out, than that being
requested where (much like Ms. Dies' counsdl did in this case) the table amount for
three children was offset by the table amount for one child.

[27] | think there is much to commend the analysis by Wright J. in Wouters. The
Guiddines, in an attempt to be definitive, set out separate provisionsfor specific types
of custody arrangements. One cannot smply mix different arrangements into a
melange and then apply one formula.

[28] Inthe case before me | have the advantage of at least saying that the approach
under both s.9 and s.5 gives discretion to the court. So maybe | can put everything
into some big pot and pull out a number that appearsfair. Wereit that easy. For one,
| do not have detailed evidence as to financia circumstances, budgets, etc., al of
whichthe Guideineswere meant to overcome. Evenif it wereavailableweruntherisk
of returning to ameans-and-needs analysiswith al of the attendant problemsthat were
recognized in the pre-Guidelines era. For another, the two provisions, while being
discretionary, require different factors to be taken into account. Hence | agree with
Wright J. to the extent that separate and distinct analyses must be done.

[29] Therefore, with respect to Shawna, since she is in a shared custody
arrangement, | will set child support at $295.00 per month.

Support for Alexandra:

[30] Theissueof support for Alexandrarequires consideration of two questions: (1)
Should Mr. Watier be added as aparty? And, (2) What is an appropriate amount of
support payable by Mr. McBride?
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[31] With respect to Mr. McBride's obligation to pay support for Alexandra
generdly, there is no dispute as to the governing law. Mr. McBrideisaperson who
stands in the place of aparent. Thusheisliableto pay support. The Supreme Court
of Canada, in Chartier v. Chartier, [1999] 1 S.C.R. 242 (S.C.C.), held that once that
status is established it cannot be unilaterally changed by the adult nor do support
obligations terminate upon a marriage breakdown.

[32] [Inthe written brief filed by Mr. McBride's counsel, one of the items of relief
sought was atermination of his support obligationsfor Alexandra. | think itisfair to
say that this was not the position advanced at the hearing. Mr. McBride's counsel
more or less conceded that he had an ongoing support obligation. The main argument
advanced on behaf of Mr. McBride was that the amount of support he should pay
should be reduced to reflect the changed rel ationship between him and Alexandra and
to reflect the obligation of the biological father to support her. Thiswas supplemented
by a request that this court order Mr. Watier to contribute to Alexandra's support
(either directly or by way of contribution to Mr. McBride).

1. Addition of Party:

[33] Theapplicationto add Mr. Watier asaparty isbased on the submission that he
IS a necessary party within the meaning of Rule 58(3)(b) of the Rules of Court. The
use of the word “necessary” has been interpreted to mean that the issue in dispute
cannot be effectively and completely resolved unless the new party is added: Amoco
Canada Petroleum Co. v. Alberta Southern Gas Co. (1993), 10 AltaL.R.(3d) 325
(Q.B.). Thediscretion to add aparty has, however, been generoudly exercised so as
to enable effective adjudication upon al matters in dispute without delay,
inconvenience and expense: Robson Bulldozing Ltd. v. Royal Bank of Canada
(1985), 62 B.C.L.R. 267 (S.C.).

[34] It would obvioudy be helpful to have Mr. Watier before the court. Section 5

of the Guidelines requires the court to consider any other parent’s legal duty to pay

support when determining the level of support payable by a person who standsin the

place of aparent. It may have a bearing on that amount or it may not. But the court

should not have to engage in guesswork or assumptions. The court is given a
discretion, not acrystal ball.
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[35] This point has been madein anumber of cases. InJanesv. Janes, [1999] A.J.
N0.610 (Q.B.), Veit J. held that the court should not reduce the amount of support
payable by a step-parent without knowing the biological parent’s financia
circumstances. She aso held that it is up to the step-parent to bring the biological
parent before the court and he can do that by using the rules of practice for joining
parties. Onwhy that should be done, Vet J. wrote, in answer to the question “isthere
an obligation to bring the biological parent before the court” (at paras.18-20):

Thereis probably no single answer to this question. Although formulas have a surface attraction,
formulas would prevent courts from assessing dl of the factors that may affect a particular issue.
The circumgtances of multiple parenthood vary widely.

For example, if abiologica parent were voluntarily and regularly paying child support in an amount
that was at least as much as that parent would currently be required to pay under the Guidelines,
then it may not be necessary to bring that person before the court on a s.5 application by a
subsequent step-parent. A court might then be justified in presuming that the existing level of
additiond support payments will continue.

Inthis case, however, the court’ s obligation to Daniell€ s best interests requires that the biologica
father be brought beforethe court. Danidll€e sfather has not been paying child support; thiscourt’s
order did not require himto pay support once Danidlle€ smother married. For al the court knows,
Daniele's father is dead or he could be physcaly or mentaly incgpacitated from financialy
supporting his daughter. The court should not reduce the amount of support that Danidlle is
potentidly entitled to receive from her step-father on the basis that her biological father has an
obligation to support her if, in fact, there were no prospect of support from that source.

[36] The benefits to be gained from joining al persons who may have support
obligations was also noted by Professor J.G. McLeod in an annotation to P.M.M. v.
RW.M. (2001), 14 R.F.L. (5th) 351 (AltaQ.B.). That case was a spousa support
clam where the husband sought to add the person with whom the wife cohabited. The
husband claimed that this other man aso had an obligation to support the wife. The
issue was decided on the rules relating to third party claims. Nash J. held that since
athird party claim can only be issued so asto enforce a duty owed by the third party
to the defendant, and since there was no such duty as between the two men, the clam
could not stand. Professor McLeod noted that where there are multiple support
obligations it would be preferable to address them all at once so that each person who
may be liable to pay support will know how those obligations are to be apportioned.
He wrote (at 352):
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A joinder request by a respondent/defendant in support proceedings invariably revolves around
the alegation that another person aso owes a support obligation to the applicant/plaintiff and the
court should not determinetherespondent’ ssupport obligationinisolation. Itisbetter for everyone
concerned if al interested persons are parties to a support proceeding, so that a court can
determine who owes how much support to whom at one time. Each interested person is before
the court and can assume responsibility for his or her case. A court does not have to make
assumptions or draw inferences about the relationship between individuas or how one person’s
potential support obligation may affect another person’s support obligation. More importantly,
joining al potential payors to a support proceeding removes the possibility that one court may
decide a hushand' s support obligation on the basis that a third person dso has a duty to support
the wife, and another court may decide later that the third person does not owe the wife support
in support proceedings between them.

While these comments were made in the context of a spousal support action, | think
they are equally applicable to a section 5 child support claim.

[37] The difficulty in most cases is how a joinder or addition of a party is to be
done. Thereisno provisionin the Divorce Act or the Guiddines for apayor to join

others who may also have a support obligation. Some cases suggest using the rules
of practice. The difficulty there is that ordinarily only the spouses are parties to a
divorceaction. Furthermore, pursuant to sections15.1(1) and 17(1)(a) of the Divorce
Act, only a“spouse”’ or a “former spouse’” may apply for a determination of child

support. Thisis because Parliament’s power to legidate child support is ancillary to
its power to legidate regarding divorce. Thus a court cannot make a final support
order in the context of a divorce action unless the parties were once spouses. Kalsi

v. Kals (1992), 41 R.F.L.(3d) 201 (AltaC.A.). And, in most cases where this

situation arises, the person who the payor spouse seeks to add was never a“ spouse’

as defined in the Divorce Act.

[38] Notwithstanding the obvious jurisdictiona hurdle, many cases commonly refer
to the ability to seek contribution. In both Chartier (supra) and Theriault v.
Theriault (1994), 113 DLR (4th) 57 (Alta.C.A.), references were made to the ability
of apayor to seek contribution. No one seems to have addressed how thisisto be
done however.

[39] Theproblemwithacontribution claim (usualy by way of third party notice) was
outlined in the P.M.M. case noted above. It was also explained in Stere v. Stere
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(1980), 116 D.L.R. (3d) 703 (Ont.H.C.J.). In that divorce case, the respondent
spouse sought to issue a third party notice against the father of the child for whom
support was sought. Thethird party claim was struck, not because the father did not
have the obligation to pay support, but because there was no right to indemnity,
contribution or other relief over as between the respondent spouse and the father.

[40] Italsoseemsto methat merely invoking aright of contribution missesthe point.

As | understand it, and as explained in P.M.M. and Sere, contribution would not put

more money into the hands of the custodia parent; it would smply compensate or
reimburse the payor for his support payments. So contribution as between payors
does not redlly assist the child. If, however, the biological parent were also beforethe
court two things could happen. One, an order could be made requiring him to pay

support directly. And, two, al the relevant circumstances would be known so as to

determine the appropriate support payable by the step-parent. As also noted in

Chartier and Theriault, there is nothing to prevent support being paid by both a
biological parent and a step-parent.

[41] Itwould certainly not bein the best interests of achild to smply ignorethelegal
duty of aparent to pay support. It would also be potentially prejudicial to the payor
since, as severd cases have held, if no child support obligation by the natural parent
has been established then the step-parent will be required to pay the full Guideines
amount. The rationale is that it would be contrary to the interests of the child to
reduce the child support obligations of one without a legal obligation to pay support
having been established for the other: see Janes (supra); Clarke v. Clarke, [1998]
B.C.J. No. 2370 (S.C.).

[42] So, inmy opinion, it would bejust and convenient to add Mr. Weatier asaparty.
Only then can this court equitably apportion the liability of he, as the natural parent,
and Mr. McBride, as the step-parent, for the support of Alexandra and thus make a
binding order in her favour against both.

[43] What jurisprudence there is on this question goes both ways. With respect to
divorce proceedings, numerous cases have held that one cannot add someonein Mr.
Watier's position. These cases are premised on the definitions in the Divorce Act
which reflect an intent to confine corollary relief and variation proceedingsto the two
former “spouses’: Piercev. Pierce, [1994] B.C.J. No. 2375 (S.C.); Snghv. Sngh,
[1997] B.C.J. No. 1550 (S.C.); Robinson v. Domin (1998), 39 R.F.L. (4th) 92
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(B.C.S.C.); Nelson v. Nelson, [1999] A.J. No. 242 (Q.B.). Assomejudgesin these
cases have said, the failure to provide, either under the Act or the Guiddines, for the
joinder of others who may have a duty to provide child support may be alegidative
oversight in the legidation or it may be deliberate federa policy.

[44] Numerous other cases have held that a natural father can be added as a party
defendant so asto enablethe court to apportion support and make binding orders: Pye
v. Pye, [1995] B.C.J. No. 1315 (S.C.); Clarke (supra); Janes (supra); Kolada v.
Kolada, [1999] A.J. No. 376 (Q.B.); Foster v. Foster, [2000] B.C.J. No. 1848 (S.C.);
Coulstring v. Lacroix, [2001] O.J. No. 1826 (S.C.J.). All of these cases resorted to
rules of procedure to add the party.

[45] The key difference between the two sets of decisionsisthat in those wherethe
party was added there was usually thefacility to join clamsunder provincia legidation
withadivorce. In many provincia and territorial statutesthere are broader procedural
avanues for bringing an outsider into the action.

[46] In the Northwest Territories, one may bring a child support action under the
Children’s Law Act (proclaimed in force in 1997). That action may be brought
whether or not the parents were legaly married. The definition of “parent” includes
a person who stands in the place of aparent: s.57. The Act providesthat “a parent”
has an obligation to provide support for hisor her child: s.58. So, in this case, each
of Ms. Dies, Mr. Watier, and Mr. McBride have an obligation to provide support for
Alexandra. Any parent may bring a support application and a respondent may add
anyone else who may have asupport obligation. Thesetwo significant provisionsare
found in s.59 of the Act:

59(1) A court may, on application, order a parent to provide support for his or her child and
determine the amount and duration of such support.

(2) An application for an order under subsection (1) may be made by

(a) another parent or a person who has lawful custody of the child or with whom the child
lives,
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(5) In an application under this section the respondent may add as a third party another person
who may have an obligation to provide support for the child.

Also, the Child Support Guidelines enacted under this Act has a section (s.7) that
duplicates s.5 of the Federal Child Support Guidelines.

[47] The provision found in s.59(5) above, providing for others to be added to the
action, isnot unusual. Itisapparently found in severa other jurisdictions. That, and
rules of practice, have been relied on by the courts in many cases under provincial
legidation to add parties who also may have a support obligation: Pickup v. Pickup
(1985), 47 R.F.L. (2d) 188 (Man.Q.B.); Baddeley v. Baddeley (1989), 71 O.R. (2d)
318 (H.C.J.); Kasper v. Mundy, [1993] B.C.J. No. 1314 (S.C.); Bell v. Mellows,
[1994] O.J. No. 1316 (Prov.Ct.); Johnson v. Johnson, [1998] O.J. No. 1120 (S.C.);
Mansfield v. Mansfield, [1999] B.C.J. No. 3049 (S.C.). In these circumstances, any
discussion of a party being “necessary” is irrelevant since they can be added as of
right.

[48] The other notable factor is that claims or causes of action may be joined with
a divorce proceeding pursuant to Rule 5(1) of the Northwest Territories Divorce
Rules. Thisfeature is aso found in severa other jurisdictions. Rule 5(1) lists four
specific statutesfor purposes of joinder. Among them isthe Domestic Relations Act.
That Act wasrepealed by the Children’sLaw Act. It seemsto methat, since both the
repeded and new statutes dealt with child support claims (among other things), and
if | read the repeal and replacement provisions of s.36 of the Interpretation Act
(N.W.T.) correctly, a clam under the Children’s Law Act can sill be joined with a
divorce action.

[49] It would have been open for Mr. McBride to join a child support claim under
the territorial legidation to the divorce proceeding and then add the natural father asa
party respondent. He need not have claimed support payable to him but merely a
determination of what child support was payable and by whom. Adding a new
respondent to the divorce action would require leave (see Rule 6(2) of the Divorce
Rules) or Mr. McBride could have simply started aseparate action, naming Mr. Watier
and Ms. Dies as the respondents, and then applied to have it tried at the sametime as
thedivorceaction. Thisisthe method recommended by Professor McL eod in another
annotation (Primeau v. Primeau (1986), 2 R.F.L. (3d) 114) as away of forcing the
court to deal with the various support obligations at the same time. He also doubted
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that there would be a paramountcy problem since the actions would be directed at
different payors.

[50] Could Mr. McBridecommenceasupport action now under theChildren’sLaw
Act and join that with these proceedings? In my opinion he could. Section 17(1) of
the Divorce Act says that a court may make an order varying a support order, on
application by either former spouse, either prospectively or retroactively. Section
17(3) saysthat the court may includein avariation order any provision that could have
been included in the order in respect of which variationissought. Thereforethe scope
of relief available on avariation applicationisnot limited by the origina pleadings. Mr.
McBride could commence an action now and seek to join it to, or haveit tried at the
sametime as, Ms. Dies' variation application under the Divorce Act.

[51] So now we come to the real question arising from all this discussion. Should
Mr. McBride commence a separate action now? Or, can this court take it upon itself
to in effect do what might have been doneif an action had actualy been commenced?

[52] Inthiscase, Mr. Watier is before the court voluntarily. He made submissions
through counsel. Evidence was presented as to his income. What, | ask myself,
would be the point of having awhole new proceeding started? That would certainly
be more expensive and inconvenient for everyone concerned (including Ms. Dies). |
remind myself that the object of our rules of procedure in civil mattersisto secure the
just, speedy and inexpensive determination of every proceeding (see Rule 3). | aso
remind myself of the proviso in Rule 58(1) of the Rules of Court that the court may
“In every cause and matter deal with the matter in controversy so far asthe rights and
interests of the parties actually beforeit are affected”. Finaly, | remind mysdf that the
welfare and support of achild arethe concernsin thismatter. In such acase, it “would
be inappropriate for the court to put one of the parties to the trouble and expense of
originating proceedings’: as per Burnyeat J. in Guiotto v. Guiotto, [2001] B.C.J.
N0.1032 (S.C.).

[53] Accordingly, I will not require the parties to go through all the trouble of a
separate proceeding. | will treat Mr. McBride's application to add Mr. Watier as a
party asif he had applied for an order determining support under the Children’sLaw
Act. | will therefore issue one order under that Act addressing Mr. Watier’s support
obligations. | will issue a separate order under the Divorce Act with respect to Ms.
Dies variation application and Mr. McBride's support obligations.
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2. Calculation of Support:

[54] With respect to the support that should be paid by Mr. Watier, the assessment
Is fairly straightforward. He is the natural father. He has had, now has, and will
continue to have, an obligation to support his child. The fact that he has had no
involvement in  his child's life, and very little contact until recently, makes no
difference  The Supreme Court of Canada, in Chartier (supra), made clear that
parents who have no contact with their children still have support obligations (at
para.45):

Even if ardationship has broken down after a separation or divorce, the obligation of a person
who stands in the place of a parent to support a child remainsthe same. Natural parents, evenif
they lose contact with their children, must continue to pay child support.

[55] The fact that Ms. Dies married and that Mr. McBride stands in the place of a
parent to Alexandra does not change Mr. Watier's obligations. The discretion
afforded by s.7 of theterritorial Guidelines (and s.5 of the federd Guideines) applies
only to the support payable by Mr. McBride. In the case of a natural parent the
presumptive rule is that the Guidelines amount is what must be paid. There is no
discretion in the absence of specified exceptions in the Guidelines (none of which
apply here). So even wherethereis aperson who stands in the place of a parent, and
liadble to pay support, that does not reduce the Guidelines amount that the natural
parent is required to pay: see Soddard v. Atwood, 2001 CarswelINS 147 (C.A)).

[56] Mr. Watier's annual income is $24,960.00. The Guidelines support amount,
based on that income for one child, is $230.00 per month. | therefore order, pursuant
to the Children’s Law Act, that Mr. Watier pay child support for Alexandra of
$230.00 per month, commencing the first day of August 2001, and continuing on the
first day of each month thereafter so long as sheremainsa“child” within the meaning
of s.57 of that Act.

[57] With respect to Mr. McBride' s ongoing obligation, that is to be determined
solely by reference to s.5 of the federa Guidelines:

5. Where the spouse against whom a child support order is sought stands in the place of a parent
for achild, the amount of a child support order is, in respect of that spouse, such amount as the
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court considers appropriate, having regard to these Guidelines and any other parent’slegd duty
to support the child.

[58] Havingregardtothe Guiddines, thetableamountsthat Mr. McBridewould have
to pay, based on hisincome, are $755.00 for one child and $1,205 for two children (|
have aready discussed the problem created by the mix of custody arrangements
presented by this case).

[59] Section 5 refers to such amount as the court considers “appropriate”. In
Francisv. Baker, [1999] 3 S.C.R. 250, it was held that the word “inappropriate”’ (as
used in s.4 of the Guidelines) means “unsuitable’, not “inadequate”. Thusit seems
to methat the word “ appropriate’ in s.5 must mean “suitable’, and what is* suitable”
in this case must be considered in the context of the mixed custody arrangements for
the two children as well as the fact that now an enforceable support obligation has
been imposed on another person. This last fact is pertinent since, as | noted
previoudy, many cases have held that where there is no determined enforceable
support order against the natural parent then the appropriate, and indeed necessary,
amount to be paid by the step-parent is the full table amount.

[60] Section5 confersabroad discretion on acourt in setting child support payable
by astep-parent. Unfortunately the courts have not adopted a consi stent approach on
how to exercise that discretion. Much of the divergence of opinion centres on the
guestion of whether the nature of the ongoing relationship between the child and the
step-parent is arelevant consideration in setting the amount of support. This stems
from the holding in Chartier that once the parent/child relationship has been
established it createsan ongoing support obligation. TheChartier judgment, however,
was consdering the “liability” issue; it did not concern itsdf specificaly with
“guantum” issues. Hencethe lack of consistency in the lower courtsin attempting to
actualy quantify a step-parent’s support obligation.

[61] One approachisillustrated by MacArthur v. Demers (1998), 116 D.L.R. (4th)
172 (Ont.S.C.J.), where Aston J. held that the quality of the relationship between a
parent and the child isirrdevant. He wrote (at 182-183):

Should courts exercise a broad, unstructured discretion in determining what is “ gopropriate’ (i.e.
fair) in circumstances in which three or more parents have an obligation to support a child? The
factua circumstances presented to the courts will be wide-ranging but, in exercising its discretion,
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courts will have to reflect the objectives of the Federd Child Support Guideines which include
consgstency of gpplicable principles, objectivity and certainty.

Section 5 of the Guiddines only appliesif the respondent is not the child’ sbiological parent. The
following step-by-step approach offers one way of structuring the exercise of judicia discretion
under section 5:

1. Determine the guideline amount payable by the respondent. Thiswill involve consideration of
the table amount, any section 7 add-ons and any undue hardship adjustment.

2. Determinethe“legd duty” of any other non-custodia parent to contribute to the support of the
child. Asnoted above, thiswill be established by a pre-existing order or agreement or by a
guiddine caculaion. Thewordsin section 5*any other parents’ legd duty to support thechild
would include the custodid parent, but the guideline scheme assumes the custodia parent
mesets this duty by sharing his or her household standard of living with the child.

3. Inconsidering whether it is “appropriate” to reduce the respondent’s obligation under the
Guidelines, once the non-custodia parent establishes that another non-custodia parent (or
parents) has (have) alegd duty to support the child, the onus ought to shift to the custodia
parent to demonstrate why the respondents obligation should not be reduced by that of other
non-custodia parent(s).

The custodia parent might satisfy that onus, inwholeor in part, by demongtrating thet (a) the“legd
duty” of the other non-custodia parent(s) is (are) unenforceable, or (b) such a reduction is
incongstent with the stated objective sin section 1 of the Guiddines.

There is no evidence before me to establish whether or not Mr. Broderick’s child support
obligation is enforceable. It should be assumed to be enforcegble.

The first stated objective of the Federa Child Support Guiddinesis “to establish afair sandard
of support for children that ensures they continue to benefit from the financid means of both
spouses dfter separation”. The words “fair stlandard of support” open the door to evidence of the
standard of living that ought to be afforded the child and budgets of “reasonable needs’, as well
astheincome of the custodial parent. In short, the custodia parent could attempt to demonstrate
an inability to maintain an appropriate sandard of living for the child if the respondent’ s obligation
under the Guiddines were to be reduced.

The other three stated objectives in section 1 of the Federd Child Support Guiddines favour a
formulaic gpproach to child support that discourages evidentiary disputes over the cost of raising
achild. ..
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| canfind nothing in the Stated objectives of the Federa Child Support Guiddinesthat would make
the relationship between a parent and child a rdlevant consderation. On the contrary, if courts
attempt to apportion child support respong bilities between non-custodial parents based upon the
extent and nature of each parent’s involvement with the child, that will encourage litigation and
frusgtrate the objectives stated in section 1(b) and (c) of the Guiddines.

[62] Another approach isto look at the relationship of each parent to the child, and
the degree of involvement by each of them in the child’slife, so as to determine what
IS the appropriate amount payable by the step-parent. This approach was described
in Halliday v. Halliday (1998), 164 Sask.R. 12 (Q.B.), at 15:

Payne, J.D., Child Support Under the Federa Child Support Guidelines, 2nd Ed. September
1997, Quicklaw DB PDCS/1997 103, Part 9 sets out some of the considerationsthe court should
addressin making the determination whether a person stands in the place of aparent. They are
the age of the child, the duration of the relationship, whether the person isapsychologica parent,
the provison of financid support, whether the application is for interim or fina support, and
whether there has been any intention to terminate the relationship. He then states:

In determining the respective support obligation as between natural or adoptive parents
and aspouse who standsin the place of aparent, the court has an overriding discretion to
determine what is the proper gpportionment to be made of the obligation to support the
child. Having regard to the degree of involvement of each of them in the life of the child,
the court may conclude it is proper to impose a greeter financid obligation on the spouse
or former spouse than on the natura parent.

The court in Halliday aso referred to the decision in Morrison-Pelletier v. Pelletier
(1997), 143 DLR (4th) 766 (Ont.C.A.), a pre-Guidelines case, where the biological
father had no involvement with the child and the stepfather had stood in the place of
the father. The court found it appropriate to order the stepfather to pay 85% of what
otherwise would have been the appropriate total support order.

[63] Thereevanceof thereationship between the step-parent and the child wasalso
recognized in Aamodt v. Aamodt, [2000] B.C.J. N0.1912 (S.C.), at para.41:

In my view that section recognizesthet, in considering the obligation of a person sanding in place
of a parent, a court may consider not only the obligations of another parent but also other
circumgtancesaswell. In Singhv. Singh, [1997] B.C.J. N0.2195 (B.C.S.C.) a para.17, Master
Powers (as he then was) described section 5 asfollows:
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This does not mean that the court Ssmply looks at the guideline amountsfor the person who
standsin the place of aparent and subtracts from that amount the obligation of the natura
parent. In determining what is an appropriate amount the court should consider the
guiddine amount and aso consider the condition, means, needs and circumstances of the
parties and of the children. The court may also consider the relationship between the
person who stands in the place of a parent and the children including the length of that
relationship, whether it continues and the extent to which the children have cometo rdy
on that person for support.

While this statement was made before Chartier, | understand Chartier to confirm that the support
obligation of a person standing in place of a parent is that required by the Divorce Act. That
obligation is set out in section 5 of the Guiddines and is not necessarily the support obligation that
would be required to be met by anatural parent.

See dso White v. Rushton, [1998] B.C.J. No. 422 (S.C.).

[64] Inmy opinion, the nature of the ongoing relationship is arelevant factor when
determining the quantum of support under s.5 of the Guidelines. It may not be a
decisive factor (and usually it would not be) but it is a material factor to consider

where, as here, there may be an estrangement between the child and the step-parent or
where, after severa years, the child may no longer wish to continue areationship with

someone who once was a step-parent in her life. Thiswas recognized in Dutrisac v.

Ulm, [2000] B.C.J. N0.1078 (C.A.), where Esson J.A. wrote (at para.22) in reference
to the Chartier judgment:

Inholding that aperson who standsin the place of aparent cannot unilateraly terminatethat status,
the Supreme Court said nothing about the power of a court, under either the Divorce Act or
provincid legidation, to grant areduction of the amount of child support required to be paid by a
stepparent. In my view, nothing in Chartier would preclude an order reducing the quantum of the
obligation to zero if, in dl the circumstances, that was found to be gppropriate.

[65] Thecourtin Dutrisacwassimply recognizing aconcern articulated in an earlier
case, Beatty v. Beatty (1997), 33 B.C.L.R.(3d) 247 (C.A.), regarding the ongoing
nature of a step-parent’s obligations:

The question of the extent to which someone who is not a parent either by blood or adoption
should continue to be held responsible, perhaps for years, for children who may have no interest
inhim or her at dl and whose natural parent may have acquired a new spouse, is a troubling one
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which appears to be arisng more frequently and is deserving of more than cursory attention. Itis
not a question to be answered by the “ blunt instrument” approach.

To date there has been no definitive answer to this question.

[66] In the present case, Ms. Dies counsel argued that, even if some support
obligation isimposed on Mr. Watier, Mr. McBride should till be required to pay the
full amount required by the Guidelines. In part this submission is supported by the
referencesin Chartier and Theriault to the obligations of parents to support a child
being joint and several. Indeed, in Chartier (at para.42), thereisthe statement that the
obligations of parents and step-parents should be assessed independently. Sincethey
are independent obligations, and since the Guidelines do not create a hierarchy of
obligations as between natural parents and stepparents, there is nothing to prevent the
full amount of Guidelines support being paid by both Mr. Watier and Mr. McBride.

[67] | agreein principle that the full amount of support can be payable by both a
natura parent and astep-parent. But | think that to justify such aresult as appropriate
there should be evidence as to needs and circumstances of the child so that such a
total amount can be determined to be suitable. The presumptive rule that the
Guidelines figures apply underpinstherationale of the entire Guidelines approach but,

in the absence of evidence, it would be an abdication of discretion to smply order the
full amount to be paid by both payors. The child is entitled to the benefit of the
standard of living that would have been enjoyed if the marriage had not broken up, not
the standard of living that might have been if athird person’sincome had been added

to the family.

[68] Thereisneverthelessmuch infavour of imposing the full Guidelines amount as
Mr. McBride s support obligation. Of all the people who are “parents’ to Alexandra,
he has the greatest means available to pay support. Heis, for al practical purposes,
the only “father” Alexandra has known. Also, Mr. McBride's support obligation is
not potentially an extremely long one. Alexandrais now 15 and so in afew years he
may no longer be liable for support (depending of course on what Alexandra does
once she graduates from high school).

[69] On the other hand, there is a new dynamic to Mr. McBride's relationship with
Alexandra (as there is to the relationship between Mr. Watier and Alexandra). One
relationship has diminished in involvement while the other has increased, abelt only
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dightly. The reasons for these changes are not asimportant asthe fact that thisisthe
present situation. Mr. McBride now plays afar lesser role in Alexandra s life.

[70] Ms. Dies counsel provided achild support calculation as follows;

(@ Guideline amount payable by Mr. McBride for two children: $1,206.00
(b) Less Guideline amount payable by Ms. Dies for one child: 460.00
(c) Tota child support payable: $ 746.00

[71] | aready went through what | considered to be the proper approach; that being
an independent assessment for the support of Shawna since that is a shared custody
arrangement to be assessed under s.9 of the Guidelines. If | were to do an
Independent assessment for Alexandra s support under s.5, logic would suggest that
| again use the table amount for one child as per Mr. McBride's income, that being
$755.00. But the potential problem here, also as | discussed above, is that the full
Guiddineamount for two childrenin sole custody isonly $1,205.00 (not $755.00 x 2).
So | think in fairness some different approach should be used, one that would be fair
to Alexandraand to Mr. McBride. For want of any readily available dternative, | have
decided to employ the following formula

(@ Guideline amount payable by Mr. McBride for two children: $1,206.00
(b) Divided by two: 603.00
(c) Lessamount payable by Mr. Watier: 230.00
(d) Amount payable by Mr. McBride for Alexandra $ 373.00
() Plus amount payable for Shawna: 295.00
(f) Tota support payable by Mr. McBride for the two children: $
668.0
0
(g) Plus amount payable by Mr. Watier for Alexandra: 230.00
(h) Tota child support receivable by Ms. Dies: $ 898.00

[72] As can beseen, thetotal amount that Ms. Dieswill receive under thisformulafor
the two children is $898.00, an amount that is more than what she was seeking on this
variation (taking into account that she was not advancing her own claim against Mr.
Watier). Also, the total amount payable by Mr. McBride for the two children
($668.00) islessthan what was being claimed by Ms. Dies but more than what he was
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paying under the Corollary Relief Order. Findly, Mr. Watier will now aso befulfilling
his mora and legd obligation to support Alexandra.

[73] In my opinion, these amounts are appropriate and fair for all parties.

Conclusions;

[74] The Corollary Relief Order is hereby varied with respect to child support. The
support payable by Mr. McBride will be$295.00 per month for Shawnaand $373.00
per month for Alexandra.

[75] Ms. Dies adso seeks an order that the variation should be retroactive to the
commencement of these proceedings in January of this year. This request can be
approached from two perspectives.

[76] On the one hand, it has become almost the norm to make a variation order
retroactive to the date of the initial application: Ennisv. Ennis, [2000] A.J. No.75
(C.A)), a paras. 29-30. Thereason for that is that until the payor receives notice of
the intention to request an increase the payor should be entitled to rely on the current
support order. Once the payor is served with a variation application, however, the
payor knows that the payee intends to seek an increase. Thereafter, there is no
unfairness to the payor in making the order retroactive.

[77] Onthe other hand, there is the view that a payor should not be required to pay
support retroactively for a period during which the amount was fixed by an order or
agreement: Hauf v. Hauf (1994), 95 Man.R.(2d) 83 (C.A.). The exceptionswould be
cases where the payor was at fault either by failing to recognize his obvious obligation
or by trying to avoid it. There is no evidence of that in these proceedings as
apparently Mr. McBride has been meeting his obligations under the Corollary Relief
Order.

[78] While generdly | endorse the first approach, as reflected in Ennis, there is a
differencehere. Where the amount sought isonethat isreadily ascertainable by direct
application of the Guidelines it seems to me that there is no reason why the payor
should not pay what is required from the date when that requirement came into
existence (as reflected by the application to vary). But, here, the amount of child
support payable by Mr. McBride is not readily ascertainable or definite for either
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Shawna or Alexandra. Both require an analysis beyond merely looking at income
figures. Both require the application of discretionary factors (pursuant to s.9 of the
Guidelines for Shawna and pursuant to s.5 for Alexandra). While educated guesses
could be made as to the outcomes, neither one could be said to have that quality of
certainty that is one of the objectives of the Guidelines. For this reason | decline to
make the variation retroactive to the extent sought by the petitioner.

[79] Mr. McBride's new support obligations will take effect commencing August 1,
2001, and will continue thereafter with respect to each child for so long as the
particular child remains a“child” within the meaning of the Divorce Act.

[80] With respect to Mr. Wetier, | have aready outlined the terms of my order. His
support payments are aso to start August 1, 2001. | suggest counsel prepare and file
a separate order to reflect this obligation; one that is made outside of the Divorce Act
but within the purview of the Children’s Law Act. Obvioudly, there should be a
distinct order to reflect the variation of the Corollary Relief Order.

[81] Ms. Dies' counsel asked that she be able to speak to costs a a later date. If
counsel cannot agree on the question of costs, then they may seek aspecial date from
the clerk for an appearance before me in chambers. | assume that any issue as to
costs will be between Ms. Diesand Mr. McBride so it may bethat Mr. Watier will not
need to appear on that argument.

[82] Findly, | want to Ssmply say that my aiminthisexercise, and the point of thisall-
too-lengthy dissertation on some of the more esoteric points of support law, is to
avoid the type of lengthy and expensive proceedings that often occur on these
guestions,

proceedings that in the end often do not result in very much of a difference. Where
theinterests of children are concerned, | think one should prefer substance over form.



J.Z. Vertes,
J.S.C.
Dated at Y dlowknife, NT,
this 2nd day of August 2001

Counsd for the Petitioner: Elaine Keenan-Bengts

Counsdl for the Respondent: ~ Sheila M. MacPherson
Counsel for the Third Party:  Colin C.W. Chew

6101-02404

IN THE SUPREME COURT OF
THE NORTHWEST TERRITORIES

BETWEEN:

CHERYL GAY McBRIDE



Page: 27

Petitioner

RANDOLPH WALTER McBRIDE

Respondent

-and -

ANTHONY GEORGE WATIER

Third Party

REASONS FOR JUDGMENT OF
THE HONOURABLE JUSTICE J.Z. VERTES




