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IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES

BETWEEN:

FRIENDS OF DEMOCRACY, MAYOR DAVID R. LOVELL,
ROBERT A.G. SLAVEN, J.E. FRASER WEIR, WILLIAM A.
ENGE and SANDY A.M. HOLMES

Applicants
-and -

THE COMMISSIONER OF THE NORTHWEST
TERRITORIES as represented by THE ATTORNEY
GENERAL OF THE NORTHWEST TERRITORIES

Respondent
- and -

METIS NATION-NORTHWEST TERRITORIES, DENE
NATION, NORTH SLAVE METIS ALLIANCE, SAHTU
SECRETARIAT INCORPORATED and LUTSEL K’E DENE
BAND

Intervenors

REASONS FOR JUDGMENT

[1] Contrary to the unanimous recommendation of the Northwest Territories
Electoral Boundaries Commission 1998, established by the Legidative Assembly of these
Territories under the Electoral Boundaries Commission Act, SN.W.T. 1989(1), c.2, the
Assembly declined (by a vote of 7 to 6, 3 abstaining) to add two additional electoral



Page: 3

districts to the 14 which will remain after the New Nunavut Territory comes into being
on or before April 1st this year pursuant to the Nunavut Act, S.C. 1993, c.28, as
amended. The recommended additional districts were to have provided voters at
Y ellowknife with two additional members to represent them in the new legidature for the
remaining Northwest Territories after Nunavut comes into being, so as to bring that
legislature’ s membership then to atotal of 16.

[2] The present application to the court was filed on November 25th 1998, some
two weeks following the vote above mentioned. It is brought by several individuals
claiming status as voters in elections to the Legidative Assembly, one of whom is the
Mayor of Y ellowknife, and avoluntary association known as Friends of Democracy (said
to be in the process of incorporation as a society) whose primary objective is described
as the promotion of fair and effective representation for all residents of the Northwest
Territoriesin the Legislative Assembly.

[3] The applicants ask the court to declare that the provisions of Northwest
Territories legislation, which establish the 14 electoral districts that will remain after
Nunavut separates from these Territories, arein violation of theright to vote in elections
to the Legidative Assembly constitutionally guaranteed by section 3 of the Canadian
Charter of Rights and Freedoms. More specificaly, the applicants challenge the
congtitutional validity of subsection 2(1) and items 2 to 15 inclusive of Schedule “A” of
the Legidative Assembly and Executive Council Act, RSIN.W.T. 1988, c. L-5, as
amended, providing for the 14 districtsin question. Should the applicants succeed, fresh
legidation would be required to replace the impugned provisions with a constitutionally
valid aternative before any future election.

[4] Opposed to the application, the respondent Commissioner of the Northwest
Territories (represented by the Attorney General of these Territories) is joined by the
following intervenors. Metis Nation-Northwest Territories, Dene Nation, North Slave
Metis Alliance, Sahtu Secretariat Incorporated and Lutsel K’e Band, who together
constitute The Aboriginal Summit. The Commissioner and The Summit, though
separately represented by counsel, are at one in seeking jointly to uphold the action of
the Legidative Assembly in rejecting the recommendation of the Boundaries Commission
by declining to enlarge the number of electoral districts presently provided for in the
existing legidation. Should the respondent and intervenors succeed, no change will be
required in that legislation before the next elections to the Legidlative Assembly.

[9] Section 3 of the Canadian Charter of Rights and Freedoms reads as follows:
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3. Every citizen of Canadahasthe right to vote in an eection of members of the
House of Commons or of a legislative assembly and to be qualified for
membership therein.

[6] This section is to be read and understood in its context, more particularly
section 1 of the Charter:

1. TheCanadian Charter of Rights and Freedoms guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law
as can be demonstrably justified in afree and democratic society.

[7] That these provisions apply to the Northwest Territories and their legidative
assembly is plain from sections 30 and 32 of the Charter:

30. A referencein this Charter to aprovince or to the legidative assembly or
legidlature of a province shall be deemed to include areference to the Y ukon
Territory and the Northwest Territories, or to the gppropriate legidative authority
thereof, as the case may be.

32. (1) This Charter applies

(@) tothe Parliament and government of Canadain respect of all matterswithin the
authority of Parliament including all mattersrelating to the Y ukon Territory and
Northwest Territories; and

(b) tothelegidature and government of each provincein respect of al matterswithin
the authority of the legislature of each province.

[8] Section 3 has received judicia consideration in a number of cases, notably Re:
Reference re Electoral Boundaries Commission Act (1991) 81 D.L.R. (4th) 16 on
appeal to the Supreme Court of Canada from the opinion of the Court of Appeal of
Saskatchewan; in which reference is made to Dixon v. British Columbia (Attorney
General) (1989), 59 D.L.R. (4th) 247, (1989) 4 W.W.R. 393, 35 B.C.L.R. (2d) 273, 15
A.CW.S. (3d) 121 (S.C.) and a number of other authorities.

[9] McLachlin J., writing for the majority of the Supreme Court of Canada in the
above-mentioned Reference case, had thisto say, in part, beginning at D.L.R. p.35:

C. The meaning of theright to vote



Itismy conclusion that the purpose of the right to vote enshrined in .3 of the Charter is
not equality of voting power per se, but the right to “effective representation”. Oursisa
representative democracy. Each citizen isentitled to be represented in government.
Representation comprehendstheideaof having avoicein the deliberationsof government
aswell astheideaof theright to bring one' s grievances and concerns to the attention of
One' s government representative ..., elected representatives function in two roles —
legidlative and what has been termed the “ombudsman role”.

What arethe conditions of effective representation? Thefirst isrelative parity of voting
power. A system which dilutes one citizen’ s vote unduly as compared with another
citizen’ svoterunstherisk of providing inadequate representation to the citizen whosevote
isdiluted. Thelegidative power of the citizen whose vote is diluted will be reduced, as
maly be accessto and assistance from hisor her representative. Theresult will be uneven
and unfair representation.

Notwithstanding thefact that the citizen’ svote should not beunduly diluted, itisapractica
fact that effective representation often cannot be achieved without taking into account
countervailing factors.

First, absolute parity isimpossible. It isimpossible to draw boundary lines which
guarantee exactly the same number of votersin each district. Votersdie, voters move.
Even with the aid of frequent censuses, voter parity isimpossible.

Secondly, such relative parity as may be possible of achievement may prove undesirable
becauseit hasthe effect of detracting from the primary goal of effective representation.
Factors like geography, community history, community interests and minority
representation may need to betaken into account to ensurethat our legidative assemblies
effectively represent the diversity of our social mosaic. These are but examples of
consderationswhich may judtify departure from absolute voter parity in the pursuit of more
effective representation; the list is not closed.

It emergestherefore that deviationsfrom absolute voter parity may bejustified on grounds
of practical impossibility or the provision of more effective representation. Beyondthis,
dilution of one citizen’ svote as compared with another’ s should not be countenanced. |
adhere to the proposition asserted in Dixon, supra, at p.267, that “only those deviations
should be admitted which can be justified on the ground that
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they contribute to better government of the popul ace as awhole, giving due weight to
regiond issues within the popul ace and geographic factorswithin the territory governed”.

[10] It followsthat the right to vote guaranteed by section 3 of the Charter is more than
merely the right to be registered as a voter and to cast a ballot on election day. Intimes
past, there were residents of the Northwest Territories who were denied all right to vote
in elections to the House of Commons and in electionsto the legidature of the Northwest
Territories. These denias of right have long since been corrected by legidation.
Canadiansthrough Parliament and their provincial and territorial legisatures, have chosen
to tolerate a measure of over-representation from thinly populated and relatively remote
regionsin preference to any such complete denial of |legidative representation from those
regions. Nor isthe present application directed at the removal or reduction of such over-
representation within the Northwest Territories.

[11] Instead, the question before the court in the present application is whether the
under-representation of voters at Y ellowknife, in elections to the Legislative Assembly,
Isin violation of section 3 of the Charter. Should additional electoral districts there be
created so as to correct this under-representation and meet the standard set by that
important and over-riding requirement of the Constitution of Canada?

[12] Thefollowing table, taken from the report of the Northwest Territories Electoral
Boundaries Commission 1998, which all parties agree to be accurate and complete, sets
out the current electoral districts which will remain in existence after the division of the
Territories by creation of the new Nunavut Territory, subject to any legislative change
before the next electionsto the Legidative Assembly. Thefiguresinthetableare derived
from the 1996 census, asindicated; and the percentage variance for each district has been
calculated on the basis of the average per district of the voter population.

Present Electoral Districts 1996 Census Figure Percentage Variance
Nunakput 1,778 -37%
Inuvik 3,296 +17%
MacK enzie Delta 1,767 -37%

Sahtu 2,598 -8%
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Nahendeh 2,132 -25%
Deh Cho 1,037 -63%
North Slave 2,471 -13%
Hay River 3,697 +31%
Thebacha 2,452 -13%
Tu Nedhe 842 -70%
Y ellowknife North 4,207 +49%
Y ellowknife Centre 3,369 +19%
Y ellowknife South 7,105 +152%
Y ellowknife Frame Lake 2,784 -1%
Total 39,535

Average 2,824

[13] The boundaries of these electoral districts are described in items 2 to 15 of
Schedule “A” to the Legidlative Assembly and Executive Council Act. And they are
illustrated in maps included with the report of the Electora Boundaries Commission
1998. Section 2 of the Act reads as follows:

2. (1) Thereshall betwenty-four éectord districtsasnamed and describedin Schedule
“A”.

(2) Eachdectord didrict isentitled to return one member to the Legidative Assembly.

[14] By section 17 of An Act to amend the Nunavut Act and the Constitution Act,
1867, S.C. 1997-98, c.15, the Northwest Territories Act, R.S.C. 1985, c¢.N-27, has been
amended to the effect that, following the coming into being of the new Nunavut
Territory, the Legidative Assembly of the Northwest Territories is to consist of 14
members, unless another number not less than 14 or more than 25 isfixed by it with the
assent of the Commissioner of these Territories. Thisin effect also amends subsection
2(1) of the Legidative Assembly and Executive Council Act so as to substitute
“fourteen” for “twenty-four” and insert “items 2 to 15 of” before “ Schedul€e” in the text
of that subsection.

[15] Emphasis is placed by the applicants on the gross discrepancy between the
percentage variations from the average for Y ellowknife South (+152%) and Tu Nedhe
(-70%). They submit that avote in the larger of these electoral districtsisworth only a
small fraction of onein the other district. The same may be said upon comparison of the
figures and averages for Y ellowknife South and Y ellowknife Frame Lake, though in that
instance the discrepancy isless severe. Itisnot in dispute that, purely on a comparative
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population basis, the electoral district of Y ellowknife South is under-represented in the
Legislative Assembly.

[16] Itistheapplicants submission that, given the current populations of the existing
electoral districtsin the Northwest Territories, the seven least popul ous of these districts
can elect a mgjority of the members of the Legidative Assembly with no more than
approximately 32% of the entire population. On doing the arithmetic, | reach asimilar
result while making all due allowance for exclusion of the Speaker from the calculation
of amajority votein a 14-member Assembly. By my calculation, the percentage of the
total population which could elect such a mgjority of 7 members is 31.5% and thus a
clear numerical minority.

[17] On the basis of the population figures set out in the report of the Northwest
Territories Electoral Boundaries Commission 1998, it appears that 44% of the total
territorial population after the creation of Nunavut will reside at Y ellowknife, with no
more than 29% of the seatsin the Legidative Assembly. If two seats were to be added
at Y ellowknife, as recommended by the Commission, Y ellowknife would have 38% of
the seats for 44% of the population, leaving it still less than fully represented on a
population basis but closer to what its residents may claim as an entitlement.

[18] Considering the factors of geography, community history and interests, language
differences, difficulties in communication with remote communities and minority
representation, not to mention the normal difficulties and expenses of travel between the
seat of government at Y ellowknife and the various communities outside Y ellowknife, |
am satisfied that there probably isjustification within the ambit of section 3 of the Charter
for the present over-representation of the electoral districts whose percentage variations
in population are below the average. On the other hand, | am unable to find similar
justification for the gross under-representation of those other districtswhere the variations
are markedly (25% or more) above the average. This gross under-representation must
constitute a clear violation of section 3 of the Charter in the absence of due justification.

[19] Asmentioned by the Alberta Court of Appeal (whose judges also sit as members
of the Northwest Territories Court of Appeal) in Reference re Electoral Boundaries
Commission Act (1992) 1 W.W.R. 481 at p.491.

We close with the comment that thered issue may be not about adequate representation
for the less populated areas but under representation of more populated areas. No
argument for effective representation of one group legitimizes under representation of
another group. Arguments about the minimal sizefor ridingsin lightly populated areas
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inevitably lead to the question why the L egislature cannot accommodate both those
requests and the demand for parity by enlarging the Legidature. No doubt the Legidature
canbetoolarge. Butit canaso betoosmall. And, inlight of therulein Referencere
Provincial Electoral Boundaries, supra, the overall size of theLegidaturewill, inthe
future, inevitably come under Charter scrutiny.

[20] Therespondent Commissioner of the Northwest Territories, through her counsel
at the hearing of this application, does not dispute the application of the Canadian
Charter of Rights and Freedomsto the Northwest Territories, their Legidative Assembly
and its legidation. She likewise agrees that the over-representation of the various
numerically smaller electora populationsis not in issue; and, indeed, that voters resident
a Y ellowknife are numerically under-represented in the Assembly. It isher submission
that thisis a situation which has existed since the 1970s, the level of under-representation
during this period having consistently rested at between 6% and 9%. The point being
undisputed, | accept that it reflects a factual reality in the electoral history of the
Northwest Territories.

[21] Therespondent’s position is that nothing should be done to affect the status quo
in the distribution of seats in the Legidative Assembly, especially at this critical stagein
the emergence of the new Northwest Territories from the old, following the division to
be brought about by creation of Nunavut under federal legislation, supported by the
government and Legidlative Assembly of the existing (“old” after April 1st 1999)
Northwest Territories. This position is supported fully by the Intervenors, who urge that
section 3 of the Charter must be read together with, and subject to, section 25:

25. Theguaranteein thisCharter of certain rights and freedoms shal not be construed so
asto abrogate or derogate from any aboriginal, treaty or other rights or freedoms that
pertain to the aboriginal peoples of Canadaincluding

(a) any rights or freedomsthat have been recognized by the Roya Proclamation of
October 7, 1763; and

(b) any rightsor freedomsthat now exist by way of land clamsagreementsor may be
S0 acquired.

[22] Intheir submission regarding section 25 of the Charter, the Intervenorsrely also
upon section 35 of the Constitution Act, 1982:

35. (1) Theexisting aboriginal and treaty rights of the aborigina peoples of Canada are
hereby recognized and affirmed.
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(2) InthisAct, “aborigind peoplesof Canada’ includesthe Indian, Inuit and Metis
peoples of Canada.

(3) For greater certainty, in subsection (1) “treaty rights’ includesrightsthat now
exist by way of land claims agreements or may be so acquired.

(4) Notwithgtanding any other provison of thisAct, theaborigina and treety rights
referred to in subsection (1) are guaranteed equally to male and female persons.

[23] AsI understand the position of the Intervenors, nothing should be done to affect
the status quo in the distribution of seatsin the Legidative Assembly until suchtimein
the future as shall see the resolution of their on-going aborigina land claims and aboriginal
self-government negotiations with the governments of Canada and of the Northwest
Territories. The Intervenors do not suggest that thereis any existing aboriginal or treaty
right on which they can rely in making this submission, other than the process rights
implicit in section 25 of the Charter and section 35 of the Constitution Act, 1982 as well
asin existing aboriginal land claims agreements and rel ated negotiations.

[24] Given that the Charter section 3 right to vote isaright of citizenship exercisable
by all duly qualified individuals, it is clear that neither the existence nor the due exercise
of that right should depend upon the leave, licence or say-so of any government or other
executive authority, beit in relation to the negotiation or enjoyment of any aboriginal land
clam or other aborigina or treaty right. And to the extent that voting rights are
dependent upon or are exercisable only subject to legislation, that legislation must not
violate the supreme law known as the Constitution of Canada, as defined by section 52
of the Constitution Act, 1982:

52. (1) The Constitution of Canadais the supreme law of Canada, and any law that is
incong stent with the provisions of the Congtitution is, to the extent of theincons stency, of
no force or effect.
(2) The Constitution of Canada includes:
(@) the Canada Act, 1982, including this Act;

(b) the Actsand ordersreferred to in the Schedule; and

(c) any amendment to any Act or order referred to in paragraph (a) or (b).
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(3) Amendmentsto the Constitution of Canadashall be made only in accordance
with the authority contained in the Constitution of Canada.

[25] Astheforegoing isintended to show, | remain unpersuaded that section 3 of the
Charter is in any sense to be understood as qualified by section 25 of the Charter or
section 35 of the Constitution Act, 1982, at least in the present instance, given the
evidence before the court in this application. It is entirely unacceptable that such a
fundamental right of citizenship as that recognized and guaranteed in section 3 of the
Charter (and thus in the Constitution of Canada) should be held in suspense, and thus be
withheld, during government negotiations over the future self-government of aboriginal
or other groups which might yet take decades to bring to a conclusion.

[26] As mentioned during the hearing, one may well sympathise with the apparent
understanding of the Intervenors, from their dealings with certain members of the
Legislative Assembly, that there would be no change in the distribution of seats in the
Assembly until all aboriginal claims and negotiations in relation to aboriginal self-
government in the Northwest Territories have been brought to a final conclusion.
Whatever the basis for any such understanding, it requires only a mention of the
appointment by the Assembly of the Northwest Territories Electoral Boundary
Commission 1998, in that year, to show that the Assembly did not see itself as bound by
any such commitment. The Commission, of which the majority were aborigina
members from outside Y ellowknife with considerable experience in public affairs,
proceeded with its mandate, as directed by the Assembly, notwithstanding the objections
voiced by the Intervenors based on their above-mentioned understanding.

[27] Bethat asit may, itisto be noticed that the various documents relied upon by the
Intervenors in support of their position are couched in terms which make plain that the
aborigina self-government issues under negotiation are all “ subject to the Constitution of
Canada’ and are not intended in any way to depart from it. It also deserves to be
mentioned that the materials filed on this application revea that a substantial element
(20%) of the voting population at Y ellowknife consists of aboriginals, whose right to
effective representation in the Legislative Assembly is affected, equally with that of the
non-aboriginal population, by the existing mal-distribution of seatsin the Assembly. For
that matter, it is not disputed that aboriginals comprise amajority of the populationin a
majority of the existing electoral districts, being all except Hay River and the present four
Y ellowknife districts; and, if the recommended additiona two districts were to be added
for Y ellowknife voters, the majority of electoral districts would continue to represent a
majority of aboriginal people.
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[28] To the extent that the underlying issue is, as suggested by the Respondent and
Intervenors, one of where the political power in the Legidative Assembly isor should be,
so that the court should respond to the present application only with the greatest restraint
(and preferably by declining to grant any remedy at all to the applicants), it therefore
appears that removing the basis for the existing gross numerical under-representation in
the Assembly of citizens at Y ellowknife need not in any really significant way alter the
existing balance of political power in the Assembly asit directly concernsthe Intervenors
and the aboriginal population of the Northwest Territories.

[29] Among the submissions of the Intervenors, | heard the suggestion that when an
average of the voting populations of the electoral districts at Y ellowknife is struck, it
reveals agenerd level of under-representation (+50%) much less than that of the district
Y ellowknife South (+152%) taken alone. The submission was that no additional seats
would berequired if only the population was redistributed more equally within the four
existing Y ellowkniferidings. The difficulty with this submission, asto which | heard no
solution, is that it would create a separate enclave at Y ellowknife where all citizens,
including aboriginals, would be treated according to a markedly different standard of
effective representation in the Legislative Assembly than all citizens elsewhere in the
Northwest Territories. In effect, this would create a second class or level of
representation. Upon reflection, | am confident that the Intervenors and those whom
they represent will have no difficulty recognizing the unfairness and fundamental error
of this suggestion. | note that it was put forward on motion in the Legislative Assembly,
at the time that the Northwest Territories Electoral Boundary Commission 1998 report
was before it; but that the motion was also defeated.

[30] Much was made by counsel for the Respondent and Intervenors of the apparently
dominant position of Y ellowknife within the Northwest Territories, being asit is the seat
of government for these Territories and the pre-eminent territorial centre of private
commercia and public government business. As | understand the submissions made in
that connection, the historical voter under-representation in the Legisative Assembly
from Yellowknife is the result of deliberate policy designed to compensate the regions
outside Y ellowknife for their comparatively less favoured positions. The submission is
that nothing should be done which might lead to dominance over the Legidative
Assembly by elected representatives from Y ellowknife. However, any such outcome
seems unlikely, given the limited scope of the recommendations made by the Boundaries
Commission, not to mention the distribution of votes across these Territories already
mentioned.
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[31] Thereis no real room for doubt as to the much greater access to their elected
representatives in the Legidative Assembly by voters at Y ellowknife than elsewherein
the Northwest Territories. Nor is there any question but that access to officialsin the
government at many levelsis generaly less of aproblem at Y ellowknife than elsewhere
in these Territories. The “ombudsman role” of elected representatives for districts at
Y ellowknife is consequently likely to be more effective and less onerous than for
representatives of outlying districts across the Territories. But the general over-
representation of these outlying districts already goes some way to compensate for this
state of affairs, in part by lightening the relative burden of representation with the lower
populations represented. It is surely not either necessary or appropriate to ensure that
the “ombudsman role” of Y ellowknife representatives is made more burdensome.

[32] It must be obvious that enlarging the Legislative Assembly (constructed to
accommodate 25 members as it is) would lower the average of the population per
electoral district and thus reduce to some degree the levels of numerical over-
representation in many of the outlying districts while at the same time reducing quite
markedly the levels of under-representationin the larger centresat Y ellowknife. Thiscan
readily be seen by comparing the percentage variations from average (and the population
figures giving rise to them) for the existing and proposed electoral districts recommended
by the Boundaries Commission in 1998:

(a2) Majority Recommendation

Proposed Electoral Districts 1996 Census Percentage Variance
Digtricts Population Figure from Average
Nunakput 1,778 -28%
Inuvik 3,296 +33%
MacKenzie Delta 1,767 -28%
Sahtu 2,598 +5%
Nahendeh 2,132 -14%
Deh Cho 1,123 -55%
North Slave 2,471 0%
Hay River 3,611 +46%
Thebacha 2,452 -1%
Tu Nedhe 842 -66%
Range Lake North* 2,928 +18%

Range Lake South* 3,321 +34%
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Kam Lake* 3,368 +36%

Frame Lake* 3,369 +36%

Y ellowknife Bay* 3,417 +38%

Weledeh* 1,062 -57%
Total 39,535

Average 2,471

*Electoral districts at Y ellowknife.

(b) Minority Recommendation

Proposed Electoral Districts 1996 Census Percentage Variance
Districts Population Figure from Average
Nunakput 1,778 -28%
Inuvik 3,296 +33%
MacKenzie Delta 1,767 -28%
Sahtu 2,598 +5%
Nahendeh 2,132 -14%
Deh Cho 1,123 -55%
North Slave 2,471 0%
Hay River 3,611 +46%
Thebacha 2,452 -1%
Tu Nedhe 842 -66%
Range Lake* 2,928 +18%
Kam L ake* 2,724 +10%
Great Slave* 2,722 +10%
Y ellowknife Bay* 3,017 +22%
Frame Lake* 3,072 +24%
Weledeh* 3,002 +21%
Total 39,535

Average 2,471
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[33] Theonly differencein these proposals, as between the Commission’s mgority and
minority reports, is as to the recommended new electora districtsfor Y ellowknife. And,
as the figures show, the minority recommendation gives much more weight to relative
voter parity between those districts than does that of the mgority, while at the same time
giving due consideration to geography, community history and interests, and minority
representation. Regrettably, it still appears that both Inuvik and Hay River would remain
markedly under-represented on a comparative numerical basis under either of these
proposals.

[34] Inthecourse of the hearing, some mention was made of the absence of recognized
political partiesinthe Legidative Assembly of the Northwest Territories, membersinstead
acting independently without being subject to party allegiances or discipline so asto form
temporary alliances, at most, on issues of concern to them, in what has come to be
known as “consensus government”. The business of the Assembly is still subject to
majority votes. Nothing emerged from the discussion to suggest that thisis afactor to
be taken into consideration in relation to section 3 of the Charter or the present
application. Likewise, the possibility that the Legislative Assembly or its Executive
Council might conduct their business in a community other than Yellowknife, on a
temporary basis (as has occurred at times in the past), does not appear to warrant
consideration as such afactor. Nothing in evidence or in the submissions made at the
hearing suggests that the Legislative Assembly or its Executive Council has ever been
dominated by members elected from Yellowknife;, rather it would appear that
representatives from outside Y ellowknife have held most of the leadership and senior
positions in the Assembly and the Council, over the years.

[35] Much ascan be said for the evidently careful and comprehensive work performed
by the Northwest Territories Electoral Boundaries Commission 1998 and for its report
to the Speaker of the Legidative Assembly, and particularly for the restraint demonstrated
in both its mgority and minority recommendations in view of the crucial division of the
existing Territories which is presently impending, | refrain from expressing any view as
to what the Legidative Assembly should yet do about it, believing that the Commission’s
report speaks for itself and requires no endorsement by the court. Although divided as
to the details of their recommendation, both the majority and the minority of the
Commission have advised the Assembly:
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... that the population of Y ellowknife and the principle of effective representation
require additional seatsfor the city and therefore aredrawing of eectord boundaries. We
recommend that two €l ectoral districtsbe added to the City of Y ellowknifeasfollows: ...

[36] Onthe evidence before the court, two additional seatsat Y ellowknife will not alter
the historical imbalance in representation favouring voters outside Yellowknife. As
aready noticed, such an addition would leave the city with 44% of the population and
38% of the seatsin the Legidative Assembly following the separation of Nunavut from
the remaining Northwest Territories, restoring the historical imbalance to 6%. Absent
such an addition, the imbalance would grow to 15%, with 44% of the population being
represented by only 29% of the seats in the Assembly. The addition would, at the same
time, eliminate the present gross violation of Charter section 3 in respect of Y ellowknife
South. And it would leave a mgjority in the Assembly representing a minority of only
38% of the entire voting population, much the same population minority as before.

[37] Theargument that the historical imbalance above mentioned is to be preserved at
all costs, and would be lost if the report of the Commission were acted upon by the
Assembly, by creation of two new seats a Y ellowknife, istherefore not persuasive in my
respectful view. On the contrary, that imbalance would continue, at the historical level
of not less than 6% overall in the ratio of seats to voting population. Creation of these
additional seats would do no more than prevent an enlargement of the imbalance to 15%.

[38] Ascounsel for the Respondent has reminded me, this court in Morin v. Northwest
Territories (Conflict of Interest Commissioner) (1999) N.W.T.J. No. 5 (Docket CV
07975) has held that the Legislative Assembly of the Northwest Teritories is a
legislature in the full sense of the word though not competent as yet to amend its own
constitution except as permitted by the Northwest Territories Act. That being so, it is
plain that the Charter section 3 voting right extendsto voting in e ectionsto that legidature
equally with the provincial legislatures across Canada. Conditions in the Northwest
Territories are different in certain respects from those in the provinces but the same
constitutional principles apply. Canadian citizens in these Territories have the same
Charter section 3 rights as do Canadian citizens in the various provinces.

[39] Given that the right to vote is at the core of the very essence of “a free and
democratic society”, it isdifficult toimagine that undue dilution of that right by legidative
action (or inaction) can be demonstrably justified in afree and democratic society, though
prescribed by law. The evidence before the court establishes that such undue dilution
has occurred in the electoral district of Yellowknife South and in the other electoral
districts of the Northwest Territories in which the percentage variance from the average
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district population is greater than +25% as shown in the table contained in the report of
the Northwest Territories Electoral Boundaries Commission 1998. Nothing in evidence
has been shown to justify the undue dilution in those instances, whether within the ambit
of section 3 or section 1 of the Charter. That being so, the applicants are entitled to a
remedy.

[40] Section 24 of the Canadian Charter of Rights and Freedoms reads in part as
follows:

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been
infringed or denied may apply to acourt of competent jurisdiction to obtain such remedy
as the court considers appropriate and just in the circumstances.

[41] Theremedy sought isajudicial declaration that subsection 2(1) of the Legidlative
Assembly and Executive Council Act R.S.N.W.T. 1988, c. L-5 (the “Act”) and sections
2 through 15 of Schedule A of the said Act are invalid and of no force or effect as
contrary to section 3 of the Canadian Charter of Rights and Freedoms, Part | of the
Constitution Act, 1982 (the “Charter”); together with an order in effect suspending that
declaration until March 31st 1999 to alow the Legidative Assembly to amend the
mentioned provisions to comply with section 3 of the Charter, but not for any other
purpose; and an order for costs.

[42] There being no issue regarding the numerically over-represented districts having
a percentage variance below the average district population based on the 1996 census
figures, it is not open to the court to make a sweeping declaration which would include
those districts. The remedy sought is therefore granted only in part, that is to say with
reference only to the under-represented districts in which the right to vote is unduly
diluted without due justification.

[43] Subject to the suspension order which follows, the court hereby declares that the
existing provisions of subsection 2(1) as they relate to items 8 (Hay River), 12
(Ydlowknife North) and 14 (Y ellowknife South) of Schedule “A”, all of the Legidative
Assembly and Executive Council Act R.S.N.W.T. 1988, c. L-5, together with those three
items, are invalid and without force or effect in law, being wholly inconsistent with
section 3 of the Canadian Charter of Rights and Freedoms, Part | of the Constitution
Act, 1982, al pursuant to subsections 24(1) and 52(1) of the last-mentioned Act. And
itisordered and declared that the foregoing declaration is suspended until (and shall come
into force aslaw on) April 1st 1999, for the purpose of enabling the Legidative Assembly
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to replace or amend the invalid provisions to comply with section 3 of the Charter but for
no other purpose.

[44] Costs may be addressed, if necessary, by appointment with the court.

M.M. de Weerdt
J.S.C.

Dated at Yellowknife, Northwest Territories
this 5th day of March, 1999

Counsel for the Applicants:  Brian J. Wallace, Q.C.
Ron A. Skolrood

Counsel for the Respondent: Earl D. Johnson, Q.C.

Counsd for the Intervenors; Charles F. McGee
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