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; p THE COURT: I do not think - is necessary for me

s Z o issue s-me broad statement that a Judge who lssues a
! z search Warrant can never or should never sit on a trial

4 where -hcss warrants are attacked. That 1s unnecessary

1921

in the cir-umstances of this case znd that would be too

g sweepind 2 generalization. Everyzning depends on the
7 circumstances of a particular case.
8 The test for a reasonable apprehension of bias is
9 what would an objective, informed observer perceive as
10 to the fairness of the proceedings. It does not call
¢ L1 intc guesticn any actual bias on tnhe gart cf the
| 12 decision maker. It is a matter cI perception. And it
i3 is, as quoted in the famous National Energy Board case
. 14 from the Supreme Court of Canada, "...a matter of the
- 15 probability or reasoned suspicion cf bias, appraisal
16 and judgment unintended though it be...", and I
37 emphasize that latter phrase, "urintended though it
18 be™.
|
| 19 -4 --:g situation I am tcid that the accused
20 intends t- attack the sufficiency zI the warrant; and
| 21 by that I understand to be both oz 2gal sufficiency
22 for =re ‘rnitial issuance of the warrant based on what
23 was cefors -he issuing Sjudge, as wsll as some other
z4 factcrs. In my view, such an atzTzck < -Zhose grounds
I 25 puts tne trial judge in a very SiZficulz position
|
1 e tecause =van -houah he or she may z2 aple to fully
[
i Y diverzs —nzmselves from thelr inmzTsllsctuan oOF
(|
|
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~ proprietary interest in their previous decision, it is
;, z ~he unintended and subconscious influences that are, of
gl course, of concarn and could lead to a reascnable

4 apprehensicn cn the part of a reasonablie crserver.

0

We have nere zs well indications cr =vidence that

[ON

this concern was rzised by counsel to the Zhief Judge a

week ago, that counsel certainly anticipated that Judge

8 Bourassa would not be the judge assigned to the trial,
3 and that, I think it's fair to say, both counsel were
L0 taken somewhat by surprise when indeed Judge Bourassa

L was the tria. -udge.

12 I can appreciate, from having read the excerpts of
BT the proceedings before Judge Bourassa yesterday and

B 14 earlier this morning, the judge's concerns about

F 15 proceeding with the matter. He is obviously concerned

| 16 about delays in bringing this matter to trial, as I am
=7 told he set this matter peremptorily on the Crown to

(e8]

proceed this week, and I think it is Zfair o say that

[

L)

his concerns are _zgitimate concerns in Ths public

p s

22 interest. He alsc expresses a concern accut these

Ze types of apr.icaticns derailing proceedings cn a

z2 regular kasis, having regard to the smalil number of

22 sudges in zhis -“urisdiction - that, tcc, s a
é s legitimate ccncern - although I may say Tzat that is a
é e concern that can e balanced and addressea In a
; == case-by-case zasis. So I want :to emphasizs, as I said
E z7 at Zhe reginning, That my ruiing here shcoculdl not o
[

~NESS s
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3
1 seen as some general rreoposition applicabls in all
; 2 situations. But I share his concerns.
k 3 But in this :nstance, having regard tc tihe casis
4 and the nature of zhe applications that the accused
g intends to make, I thirnk there is a reasonac_.2 concern
5 as to the/percepticn cf justice should Judgce =zourassa
7 continue in this matter as the Trial Judge.
8 Therefore, an order will be issued prohibiting the
9 continuation of these proceedings before Judge Bourassa
10 as the Trial Judge. Needless to say, the usual !
il protective orders will issue in favour of the Trial ‘ﬁ
12 Judge. |
% 13 I will leave it to counsel to address the question
? 14 of the recommencement of these proceedings, before whom
; 15 and at what time. Counsel should address that with the 1
|
% 16 Chief Judge at the earliest opportunity, the Chief
17 Judge of the Territorial Court.
18 Do you require any further direction, ccunsel?
5 MR. McWHINNIE: 'm thinking, Sir, to avci2 a _oss of
20 jurisdiction that you may want to direct zhat the
2 matter be put on the next -- or on a date zarzain o
z22 fix a date for a new trial because we're currently set
23 to appear before Zudge Bourassa at 1:30 tc sceak o
24 this matter. .
25 THE COURT: Well, my suggestion is :tnat, and if
25 yvou wish I can give a direction to this eiizcz, that
27 the accused is :z aprear refore Judge 2curzssa aT Z:30
)

Cffic2zl Ccurt Reporters




3
1 cday so that counsel can speak to the issue of
;, 2 continuation cf these procceedings.
3 YMR. McWHINNIE: Thank ycu, Sir, that solves the
4 rroblem.
5) MR. TARRABAIN: Thank ycu, Your Honour.
5 THE CCURT: / Madam Rerorter, perhaps you can
7 prepare a transcript of my comments and provide it to
8 counsel and to Judge Bourassa for his information so
9 that he is apprised of the reasons for this
10 extraordinary step.
Bl MR. TARRABAIN: Thank ycu, My Loxrd.
12 THE COURT: Thank you, gentlemen. We'll
13 adjourn.
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