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REASONS FOR JUDGMENT

[1] Inthisapplication the plaintiffs raise the question of the impact on an existing action of the
enactment by this court of new rules of procedure. Assuch it isa question of first impression
in thisjurisdiction.

[2] New Rulesof Court cameinto force on April 1, 1996. This action was commenced prior
to that date. The new rules contemplated the effect on pending actions by enacting Rule 736:

736. (1) Subject to subrule (2), theserules apply to all proceedings, whether commenced
before or after these rules come into force.

2 Where a proceeding has been commenced before these rules come into force, the
Court may order, subject to such terms asthe Court considersjust, that the proceeding or a step
in the proceeding be conducted under the rules of court that governed the matter immediately before
these rules came into force.
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[3] Since the Rules of Court have the force of a statutory enactment, Rule 736 simply
expresses the general rule applicable to the repeal and replacement of enactments found in
s.36(2)(b) of the Interpretation Act, R.S.N.W.T. 1988, c.I-8:

2 Where an enactment is repealed in whole or in part and another enactment is
substituted for the former enactment . . .
(b) every proceeding commenced under the former enactment shall be
continued under and in conformity with the new enactment so far asit may
be done consistently with the new enactment . . .

[4] Therefinement on this genera ruleisthat, by subrule 736(2), the court may order that the
on-going proceeding or a step in that proceeding be conducted under the old Rules. The
presumption is that the new Rules apply. It istherefore the responsibility of the party seeking to
deviate from that presumption to satisfy the court of the justice in doing so.

[5]  On this motion the plaintiffs seek leave to have the old Rules apply with respect to the
examinations for discovery of corporate parties. Specifically, the plaintiffs wish to use the power
provided by the old Rulesto examine under oath employees or former employees of any adverse
corporate party. Several of the party defendants, primarily the corporate parties, appeared by
counsel to oppose this motion. Counsel for some of the other parties also appeared but only to
maintain awatching brief.

[6] Pursuant tothe old Rules, originally enacted in 1979 and taken almost word for word from
the Alberta Rules of Court, three categories of people were subject to examination for discovery
by any party adverse in interest without the necessity of a court order: (a) a personal party; (b)
an “officer” of a corporate party as selected by that corporation; and, (c) any current or past
employee of a party, either personal or corporate, who appears to have some relevant information
acquired by virtue of that employment. The relevant provisions were found in old Rule 204:

204. (1) Any party to an action, any officer of a corporate party and any person whoisor
has been employed by any party to an action, and who appears to have some knowledge touching
the question at issue acquired by virtue of that employment, whether the party or personiswithin or
without thejurisdiction, may be ordly examined under oath or affirmation beforethetrid of theaction
touching the matters in question by any person adverse in interest, without order.

2 The court may on gpplication limit the number of employees, or former employees,
of any party who may be examined and may set aside any appointment for the examination of any
employee which it regards as unnecessary, improper or vexatious.

[7] Under the new Rules, with respect to corporate parties, one representative of the
corporation, as selected initially by the corporation, is liable to be examined and no other
representative may be examined without leave of the court or by agreement. The pertinent new
provision isfound in Rule 238:
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238. (1) Where a corporation isto be examined for discovery, the examining party may
examine an officer, director or employee on behalf of the corporation who is chosen by the
corporation, but the Court, on gpplication of the examining party before the examination, may order
that another officer, director or employee may be examined on behalf of the corporation.

2 Where an officer, director or employee of a corporation has been examined, no
other officer, director or employee of the corporation may be examined without leave of the Court
or the agreement of the parties.

[8] Itisno secret that the new rules with respect to examinations for discovery, not just with
respect to corporate parties but generally, were modelled to a great extent on the Ontario Rules
of Civil Procedure enacted in 1985. Similar rules governing examinations of corporate parties,
however, can be found in the procedural rules of at least four other provinces.

[9] Counsel are in agreement that there is no vested right in procedure. There is, both at
common law and in legislation such as s.36 of the Interpretation Act, a presumption that
procedural legidation appliesimmediately and generally not just to future acts but also to pending
ones. Wildman v The Queen, [1984] 2 S.C.R. 311, at page 331; Petersen v Kupnicki (1996), 44
Alta. L.R. (3d) 68 (C.A.), at page 77.

[10] Counsdl are also in agreement that this motion should not be considered a contest between
the old and new rules to determine which are “better”. | have no doubt that such an exercise
would be fruitless. Respectable arguments can be made for and against the merits of both,
especially by litigatorswho arefamiliar and comfortable with one way of proceeding. In addition,
one cannot consider the relative merits of some rules in isolation without regard to the whole
system as reflected by the inter-operation of other rules.

[11] Plaintiffs’ counsel suggested that this motion should be decided solely on the basis of the
discretionary power given to the court by subrule 736(2). In his submission there are good and
valid reasons for applying the old rules, reasons which would advance the cause of justice, or at
least would cause no injustice to other parties.

[12] Paintiffs counsel argued that there isintrinsic value in sworn evidence, taken first hand,
from people who are in a personal position to have information, as opposed to evidence based
on second-hand information being filtered through the intermediary of a designated corporate
officer. He also does not wish to receive such information subject to qualifications or editorial
comments as may happen if it came second-hand. Counsel has identified through the
documentary production to date a number of current and former employees of the defendant
Royal Oak Mines, for example, who are likely to have personal information that is relevant,
helpful in the search for truth, and possibly contradictory to the “official” corporate position of
that party. Counsel also argued that proceeding under the old Rules may be more convenient and
efficient.
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[13] To appreciate these submissions | think it would be helpful if | set out my understanding
of the procedure for examining corporate parties.

[14] Whether under the old Rules or the new ones the official representative of the corporate
party to be examined has an obligation to inform himself or herself from the party’ s records and
from present or past employees and agents and to disclose such information. The person being
examined can be asked about all the knowledge deemed to be within the domain of the corporate
party. If the examiner has information from current or past employees, the corporate
representative may be asked and must answer whether that information is part of the party’s
information. If it isthen the corporate party may accept it and, if it does, it becomes the evidence
of that party. Thisisimportant because only discovery answers by parties may beread in at trial,
not answers given by employees or others who are not the designated representative of the party.
The corporate representative, however, may acknowledge that it is part of the party’ s information
but may still reject it. Then the party has an obligation to disclose any contradictory information.
The party may qualify it by other information. Or, the party may simply not accept or reject the
information put to it by the examiner. To this extent, the procedure and result are the same
whether under the old N.W.T. Rules of Court (or currently in Alberta) or the new N.W.T. Rules
of Court (or in Ontario). Reference may be made, for the Alberta situation, to Nova v Guelph
Engineering Co., [1988] 2 W.W.R. 665 (Alta. Q.B.), and Esso Resources Canada Ltd. v Searns
Catalytic Ltd. (1993), 20 Alta. L.R. (3d) 320 (Q.B.), and, for Ontario, to Claiborne Industries
Ltd. v National Bank of Canada (1989), 69 O.R. (2d) 65 (C.A.).

[15] | was advised that the practice in Alberta (several counsel appearing on this motion are
senior members of the Albertabar) isto conduct examinations of employees or former employees
first and then to examine the designated corporate representative. That way it is asimple matter
of obtaining the party’s acknowledgment as to acceptance, rejection or qualification of the
employee information. This procedure, it was said, avoids the prospect of re-examining the
representative on the employee information. It is only if employee examinations are deemed
unnecessary or vexatious that the court may limit the number.

[16] Under the new regime, asin Ontario, employees past or present are not “parties’. There
IS no automatic right to examine them for discovery. To do so oneis obliged to obtain an order
for the examination for discovery of non-parties pursuant to new Rule 270. The criteriafor such
an order were canvassed in the Ontario Divisional Court judgment in Famous Players
Development Corp. v Central Capital Corp. (1991), 3 C.P.C. (3d) 286. There was no facility
in the old Rules, as there is none presently in Alberta, to examine non-parties (other than
employees past and present).

[17] Both the old and the new Rules contemplate that there would be only one designated
representative of a corporate party for examinations for discovery. That person may be an
officer, director or employee of the party. But, unlike the old Rules, the new Rules, in subrule
238(2), also provide for leave to examine a second “official” corporate representative. The
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criteriafor this procedure were outlined, with respect to the equivaent rulesin Ontario and British
Columbia, for example, in Abitibi-Price Inc. v Sereda (1984), 43 C.P.C. 217 (Ont. H.C.J.), and
W. R. Grace & Co. v Privest Properties Ltd. (1992), 67 B.C.L.R. (2d) 345 (C.A.).

[18] These last two points lead to a concern expressed by defendants’ counsel, particularly
counsel for Royal Oak Mines. It issubmitted that this application is premature. The argument
is that the proper time to bring this motion would be after the examination for discovery of the
authorized corporate representative if it becomes apparent that a second representative or other
employees must be examined to ensure that the plaintiffs get a meaningful discovery. Thisis
essentially the basic requirement for relief under the new Rules 238(2) and 270 noted above.

[19] | appreciate the comments made by plaintiffs counsel as to the value of direct sworn
evidence. But, to take hisargument to itslogical conclusion, there would undoubtedly be even
greater value in examining for discovery every and any potential witnessin atrial. For various
reasons, not the least of which isto keep pre-trial procedures under some modicum of control,
Canadian jurisdictions have not adopted such wide open discovery procedures.

[20] There are aso ways in which to obtain the type of information sought by the plaintiffs
other than through the mouth of an official corporate spokesperson or formal examinations for
discovery. Witnesses can be interviewed. Documentation from other proceedings may be used.
| note only that some of the documentation used by the plaintiffsin this case to identify potential
employee (past and present) witnesses are affidavits sworn by these people in other proceedings
related to mattersinissuein thiscase. In hiswritten submissions, plaintiffs' counsel also noted
that information has already been obtained from documents produced by the defendants.

[21] Plaintiffs counsel aso expressed his concern that evidence may be “shaped” in certain
ways if they were forced to disclose, in an examination of the corporate representative,
information to a defendant as to the questions they wish to ask of employees. Whether thisis
areal concern or not (and several of the counsel for the defendants made the point that there is
no evidence to support this contention), | only say that it is a potential concern in all litigation.
Werely to agreat extent on the integrity of the participants in the process.

[22] | agreewith plaintiffs counsdl in his submission that the transitional provision in subrule
736(2) gives the court a broad discretion to order that the old Rules apply to stepsin an action,
adiscretion that has to be exercised on the basis of fundamental fairnessto all parties. Counsel
referred me to the previously noted Petersen case from the Alberta Court of Appeal. There,
Fraser C.J.A. wrote (at page 79) that the application of new procedural rules should be deferred
if applying them would “cause an injustice or disadvantage a litigant in what the Court considers
to be an unfair or arbitrary way.” But that case was dealing with what Fraser C.J.A. described
(also at page 79) as “a procedural and logistical quandary akin to a Catch 22 situation” with an
extremely draconian result for the applicant. That is not the situation here where the most that
can be said is that the plaintiffs would arguably have more extensive discoveries under the old
Rules.
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[23] | amnot convinced, however, that the old Rules would provide more extensive discoveries.
They would certainly provide the facility to examine more people without leave of the court but
that does not necessarily imply that there will be, overall, more meaningful discoveries. Asl|
stated previoudly, these rules, old or new, cannot be viewed in isolation. The new Rules contain
many features lacking in the old ones. | have already noted the power to examine additional
corporate representatives in subrule 238(2) and the ability to examine non-parties, employees or
not, in Rule 270. Inaddition there are provisions providing for (i) expanded disclosure obligations
with respect to expert reports (Rule 252), insurance policies (Rule 253), and surveillance reports
(Rule 254); (i) aprohibition against refusing to answer on the basis that the information sought
is evidence (Rule 251); (iii) the obligation to disclose names of persons who may have relevant
information (Rule 251); (iv) anongoing duty to provide new or follow-up information (Rule 260);
and (v) the requirement for evidence summaries for each witness prior to trial (Rule 326). These
factorsare dl relevant to a consideration of any alleged “ disadvantage” to the plaintiffsin having
to follow the new Rules.

[24] Inconsidering how to exercise my discretion on this particular application, | am impressed
by the decision of Master Sandler of the Ontario Supreme Court in Primavera v Aetna Casualty
Co. (1985), 52 O.R. (2d) 181, affirmed on appeal at 53 O.R. (2d) 495 (H.C.J.). Thefollowing
was how Master Sandler described the relevant factors (at page 187):

Inmy view, it isimpossibleto lay down any broadly-based rule asto when the new Act and rules
will not be applied. Rather, onemust look at the specific new statutory provision or rule sought to
be applied or avoided, the policy underlining that provision or rule, the specific factsof any particular
action, any decisons or agreementsthat were made by counsel or rulingsthat were made by acourt,
based on thelaw asit existed before January 1, 1985, and the impact that the application or non-
gpplication of the particular new provison or rulein question will have ontherightsof each party in
any specific case.

About al that can be said isthat thistransitiona discretion should be exercised in such away so as
to afford litigants the advantages of the new Act and ruleswhere this can be done without serious
prejudiceto either party, and so asto protect the rightsthat parties had prior to January 1, 1985,
where not to do so would create procedurd unfairness. And the discretion should beexercisedin
the same way, in all cases where the facts are the same.

| note that this extract was also quoted with approva in Conklin Lumber Co. v Canadian
Imperial Bank of Commerce (1988), 65 O.R. (2d) 373 (H.C.J.).

[25] Thetwo main purposes of examinations for discovery are to obtain information asto the
facts and to obtain admissions which may be used in evidence against the opposite party. The
various provisions | noted above reflect, in my opinion, a philosophical approach in the new Rules
to widen the scope of discovery by eliminating many of the previous impediments to full
disclosure. By the combined action of al the new Rules one can reasonably expect that litigation
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by surprise will be minimized if not altogether eliminated, that relevant evidence will be
uncovered, issueswill be focussed, parties will be pinned down in their positions, and settlement
will be encouraged because counsel will be able to adequately size up their case beforetrial. But
the discovery rules, whether under the old or new Rules, were never meant, to paraphrase from
the B.C. Court of Appeal decision in the W. R Grace & Co. case noted previoudly, to give an
opportunity to examine al the witnesses who may have knowledge touching on an issue or who
may be adverse in interest. Such afacility may be helpful in every case but there is always a
concern about protracted discoveries, not in the breadth of discovery but the frequency.

[26] In my opinion the concerns underlying this application are likely present in every case
where there are corporate parties. | am not convinced that there is anything unique in this
situation so as to deviate from the general principle that the current Rules apply. All parties are
then similarly situated. The substantive rules as to use of discovery evidence at trial have not
changed. | note aswell that the new Rules have already been employed by the plaintiffsto obtain
production of insurance policies, something that was not open to them to do under the old Rules.
| do not think it is conducive to afair and orderly proceeding to have parties pick and choose
which rules they will rely on for any specific step.

[27] |thinkitisspeculative at this stage to think that the plaintiffs will be disadvantaged by the
new discovery rules. If, however, it turns out that there is evidence of a significant disadvantage
then it will be open to the plaintiffsto apply once more for thisrelief. It will also be open to the
plaintiffs to invoke other rules, such as Rules 238(2) and 270, if there are grounds for them to
do so.

[28] The application to conduct examinations for discovery pursuant to the previous Rulesis
dismissed. Thisissubject to my comments about the plaintiffs right to re-apply or to apply for
other relief should circumstances warrant.

[29] The plaintiffs sought further relief respecting exclusion of one of the defendants from the
examinations to be conducted of employees. This aspect of the plaintiffs motion is premature.
| decline to deal with it at thistime. Counsel may renew it if thought necessary in the future.

[30] There were no submissions as to costs of this motion. My inclination isto direct costsin
the cause but counsel may make submissionsto meif they cannot agree.

J. Z. Vertes
J.S.C.
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